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The appellate jurisdiction given the Supreme Court of the 
United States by Article III of the Constitution does not include 
appellate review of judgments of military tribunals, by certiorari 
or otherwise.‘ Congress has not authorized the civil courts to 
exercise appellate jurisdiction over military tribunals.* It follows 
that the civil courts have no appellate power over military tribunals 
and may review their judgments, if at all, only by way of collateral 
attack based on the tribunal’s want of jurisdiction.* In the case 
of general courts-martial of the Army and Air Force Congress has 
provided an elaborate system of appellate review within the serv- 
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?The Administrative Procedure Act expressly excepts the conduct of mili- 
tary and naval functions from its requirements of fair hearing prior to adjudi- 
cation and excepts courts-martial, military commissions and military or naval 
authority exercised in the field in time of war or in occupied territory from its 
provisions for judicial review. §§2, 5, Act of June 11, 1946, 60 STaT. 237, 239, 
5 U.S.C. §§1001, 1004. 
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ices‘ and has recently declared that sentences so reviewed shall be 
final and conclusive and action taken pursuant thereto shall be 
binding upon all courts of the United States.° The law of collateral 
attack in the absence of this statutory declaration will first be con- 
sidered and the effect of the declaration will be discussed in the 
last section of this study. 


The commonest form of collateral attack on military judgments 
is by habeas corpus but some other types are possible, including 
suit against the United States for pay or allowances forfeited by 
sentence of military tribunal* and civil action for damages in a 
federal or state court against the individuals who carry out the 
judgment of such a tribunal.’ As a valid judgment of a court- 





* §§223-230, Title II, Act June 24, 1948, 62 STaT. 634-639, 10 U.S.C.A. 
§§1518-1525; Act June 25, 1948, 62 Stat. 1014, 5 U.S.C.A. §627k. See Fratcher, 
Appellate Review in American Military Law, 14 Mo. L. Rev. 15-75 (1949). 

'“The appellate review of records of trial provided by this article, the 
confirming action taken pursuant to articles 48 or 49, the proceedings, findings, 
and sentences of courts-martial as heretofore or hereafter approved, reviewed, 
or confirmed as required by the Articles of War and all dismissals and dis- 
charges heretofore or hereafter carried into execution pursuant to sentences 
by courts-martial following approval, review, or confirmation as required by 
the Articles of War, shall be final and conclusive, and orders publishing the 
proceedings of courts-martial and all action taken pursuant to such proceed- 
ings shall be binding upon all departments, courts, agencies, and officers of the 
United States, subject only to action upon application for a new trial as pro- 
vided in article 53.” A.W. 50, §226, Title II, Act June 24, 1948, 62 Stat. 635, 
10 U.S.C.A. §1521. See also A.W. 53, §230, 62 Stat. 638, 10 U.S.C.A. §1525, 
note 17, infra. 

These provisions became effective February 1, 1949. Legislation which 
would extend them to naval courts-martial is pending. Sec. 76, H.R. 4080, 
81st Cong. (1949). 

* Runkle v. United States, 122 U.S. 543 (1887); United States v. Brown, 
206 U.S. 240 (1907); Shilman v. United States, 164 F. 2d 649 (2d Cir. 1947), 
cert denied, 333 U.S. 837 (1948). The usefulness of this remedy is limited 
by the statute of limitations and by doctrines that the appointment and con- 
firmation of a successor vacates military office notwithstanding the invalidity 
of a court-martial sentence of dismissal [Blake v. United States, 103 U.S. 227 
(1880) ] and that acquiescence by an officer on the active list in his dismissal 
bars recovery. Ide v. United States, 25 Ct. Cl. 401 (1890), aff’d, 150 U.S. 517 
(1893); Armstrong v. United States, 26 Ct. Cl. 387 (1891), aff'd, 159 U.S. 
246 (1895). McLean v. United States, 73 F. Supp. 775 (W.D. S.C. 1947) 
applied to a court-martial judgment a federal statute authorizing suit against 
the United States for damages for imprisonment under a sentence reversed 
on appeal. 

7 Wise v. Withers, 38 Cranch 331 (U.S. 1806); Martin v. Mott, 12 Wheat. 
19 (U.S. 1827); Wilkes v. Dinsman, 7 How. 89 (U.S. 1848); Dynes v. Hoover, 
20 How. 65 (U.S. 1857); Milligan v. Hovey, Fed. Cas. No. 9,695 (C.C. D. Ind. 
1871); Waters v. Campbell, Fed. Cas. No. 17,265 (C.C. D. Ore. 1877); Zim- 
merman v. Poindexter, 78 F. Supp. 421 (Hawaii 1947). See Stein, Judicial 
Review of Determinations of Federal Military Tribunals, 11 BROOKLYN L. REV. 
30, 32-35 (1941). 














1949] REVIEW OF MILITARY JUDGMENTS 273 


martial is a bar to prosecution in a federal civil court for the same 
offense, such a prosecution is a method of testing the validity of a 
military judgment.’ Attempts to attack judgments of military 
tribunals by prohibition, injunction and suit for declaratory judg- 
ment have been unsuccessful but there may be situations in which 
prohibition would be a proper remedy.? 

As state courts have no power to discharge on habeas corpus 
persons held under claim or color of the authority of the United 
States they may not inquire by habeas corpus into the validity of 
a sentence of a federal military tribunal.’® The original jurisdic- 
tion of the Supreme Court of the United States is limited to cases 
affecting ambassadors, other public ministers and consuls, and 
those in which a state is a party and its power to entertain an 
original proceeding in habeas corpus is restricted to cases of these 
types.'? As it may issue writs of habeas corpus in other types of 
cases only in aid of its appellate jurisdiction and it has no appellate 
jurisdiction over military tribunals, the court cannot inquire into 
the lawfulness of confinement under sentence of a military tribunal 
except on appeal from an inferior federal civil court.'* United 
States courts of appeals may issue writs of habeas corpus only in 
aid of their appellate jurisdiction, which does not extend to mili- 
tary tribunals, so they, too, may inquire into judgments of military 
tribunals by habeas corpus only on appeal from an inferior federal 
court.'* It follows that only United States district courts may en- 





®* Grafton v. United States, 206 U.S. 333 (1997); Johnsen v. United States, 
41 F. 2d 44 (9th Cir. 1930), cert. denied, 282 U.S. 864 (1930). Cf. United 
States v. Praeger, 149 Fed. 474 (W.D. Texas 1907) (criminal prosecution of 
civilian for refusal to testify before a court-martial); United States v. Mac- 
Kenzie. Fed. Cas. No. 18,313 (S.D. N.Y. 1843) (criminal prosecution for 
offense for which defendant was in process of trial by court-martial). 

* Prohibition: Smith v. Whitney, 116 U.S. 167 (1886); United States v. 
Maney, 61 Fed. 140 (C.C. D. Minn. 1894); see Ex parte Henderson, Fed. Cas. 
No. 6,349 (C.C. D. Ky. 1878). Injunction: Carter v. Woodring, 92 F. 2d 544 
(D.C. Cir. 1937), cert. denied, 302 U.S. 752 (1937); In re Meader, 60 F. Supp. 
80 (E.D. N.Y. 1945) (motion to suppress evidence in pending trial before court- 
martial). Cf. Sterling v. Constantin, 287 U.S. 378 (1932). Declaratory judg- 
ment: Brown v. Royall, 81 F. Supp. 767 (D.D.C. 1949). 

* United States v. Booth, 21 How. 506 (U.S. 1858); Tarble’s case, 13 Wall. 
397 (U.S. 1871). 

"Ex parte Barry, 2 How. 65 (1844). 

“Ex parte Betz and companion cases, 329 U.S. 672 (1946); In re Kraut- 
wurst and companion cases, 334 U.S. 826 (1948); In re Gronwald, 334 U.S. 
857 (1948). Cf. Ex parte Mason, 105 U.S. 696 (1882). The Court can enter- 
tain appeals from inferior federal courts in habeas corpus cases. Ex parte 
Yerger, 8 Wall. 85 (U.S. 1868). 

* Adams v. United States ex rel. McCann, 317 U.S. 269 (1942); Price v. 
Johnston, 334 U.S. 266 (1948). Findings of the fact made by the district court 
and supported by evidence will not be disturbed on appeal. Schita v. Cox, 139 
F. 2d $71 (8th Cir. 1944), cert. denied sub. nom. Schita v. Pescor, 322 U.S. 
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tertain original proceedings in habeas corpus to obtain release from 
confinement under sentences of federal military tribunals. 

A district court may not entertain a habeas corpus proceeding 
unless the prisoner is confined within its district.** Consequently a 
person in confinement under sentence of a military tribunal in a 
foreign country or elsewhere not within the territorial jurisdiction 
of a district court has no remedy by habeas corpus.'* In the absence 
of special circumstances, available remedies by way of appeal must 
be exhausted before seeking release by habeas corpus.’® This rule 
would seem to require a prisoner under sentence of Army or Air 
Force general court-martial to await final military appellate review 
of his sentence and to petition the Judge Advocate General for a 





761 (1944), rehearing denied, 323 U.S. 810 (1944). 

“ Ahrens v. Clark, 335 U.S. 188 (1948). Cf. Ex parte Mitsuye Endo, 323 
U.S. 283 (1944). 

% McGowan v. Moody, 22 App. D.C. 148 (1903) (Guam); Ex parte Flick, 
76 F. Supp. 979 (D.C. 1948) (Germany), aff'd on other grounds, Flick v. 
Johnsen, 174 F. 2d 983 (D.C. Cir. 1949), cert. denied, 70 S. Ct. 158 (1949). 
Contra: Eisentrager v. Forrestal, 174 F. 2d 961 (D.C. Cir. 1949), cert. granted 
sub. nom. Johnsen v. Eisentrager, 70 S.Ct. 158 (1949); In re Bush, Hab. Corp. 
No. 3,544, D.C., June 21, 1949; Concurring opinion cof Douglass, J. in Koki 
Hirota v. MacArthur, 69 S. Ct. 1,238 (1949). See G.I.’s Overseas and Habeas 
Corpus, 1 STANFORD L. REV. 555-559 (1949). But see Fairman, Some New 
Problems of the Constitution Following the Flag, 1 STANFORD L. REv. 587, 
631-643 (1949). United States courts have no power to review in any way the 
sentence of a military tribunal appointed by an officer of the United States 
forces acting under authority of the United States and allied foreign powers. 
Koki Hirota v. MacArthur, 69 S. Ct. 197 (1948), rehearing denied, 69 S. Ct. 
1238 (1949). See Fairman, op. cit., 589-603. 

*In re Lincoln, 202 U.S. 178 (1906). See The Freedom Writ—The Ex- 
panding Use of Federal Habeas Corpus, 61 Harv. L. REv. 657, 664-667 (1948). 

“Under such regulations as the President may prescribe, the Judge Advo- 
cate General is authorized, upon application of an accused person, and upon 
good cause shown, in his discretion to grant a new trial, or to vacate a sen- 
tence, restore rights, privileges, and property affected by such sentence and 
substitute for a dismissal, dishonorable discharge, or bad conduct discharge 
previously executed a form of discharge authorized for administraive issuance, 
in any court-martial case in which application is made within one year after 
final disposition of the case upon initial appellate review: Provided, That with 
regard to cases involving offenses committed during World War II, the appli- 
cation for a new trial may be made within one year after termination of the 
war, or after its final disposition upon initial appellate review as herein pro- 
vided, whichever is the later: Provided, That only one such application for a 
new trial may be entertained with regard to any one case: And provided 
further, That all action by the Judge Advocate General pursuant to this article, 
and all proceedings, findings and sentences on new trials under this article, 
as approved, reviewed, or confirmed under articles 47, 48, 49 and 50, and all 
dismissals and discharges carried into execution pursuant to sentences ad- 
judged on new trials and approved, reviewed, or confirmed, shall be final and 
conclusive and orders publishing the action of the Judge Advocate General or 
the proceedings on new trial and all action taken pursuant to such proceed- 
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new trial or other relief under Article of War 53** before seeking 
habeas corpus in a district court.'™ 

It was early determined that, as military tribunals are courts 
of special and limited jurisdiction, their judgments are somewhat 
more vulnerable to collateral attack for want of jurisdiction than 
those of civil courts of general jurisdiction.‘* Nevertheless, the 
rule that the record of a court of special and limited authority is 
void on its face unless it shows all jurisdictional requisites'® is not 
applied to records of military tribunals. The judgment of a mili- 
tary tribunal will not be disturbed, despite the failure of its record 
to show jurisdictional requisites, if, as a matter of fact, it had 
jurisdiction.*° In general the subjects open to inquiry by a civil 
court in a collateral attack on a judgment of a military tribunal 
are: (1) whether the tribunal was legally constituted; (2) whether 
it had jurisdiction of the person; (3) whether it had jurisdiction 
of the subject matter; (4) whether its sentence was conformable 
to law; and (5) whether its procedure complied with statutory or 
executive regulations of a jurisdictional nature. In short, the in- 
quiry is limited to the question of whether the military tribunal 
had jurisdiction to hear the case before it and to render the judg- 
ment; no question of error in the exercise of jurisdiction being re- 
viewable on collateral attack.*? The scope of inquiry under each of 
the mentioned heads will be examined in the order in which they 
are enumerated. 


CONSTITUTION OF THE MILITARY TRIBUNAL 


Under the English law in force at the time of the American 
Revolution the constitution, jurisdiction and procedure of courts- 





ings, shall be binding upon all departments, courts, agencies and officers of 
the United States.” A.W. 53, §230, Act June 24, 1948, 62 Stat. 639, 10 
U.S.C.A. §1525. See Fratcher, op. cit. note 4, supra, 68. 

17" Whelchel v. McDonald, 176 F. 2d 260 (5th Cir. 1949) ; Spencer v. Hunter, 
177 F. 2d 370 (10th Cir. 1949); Massey v. Humphrey, 85 F. Supp. 534 (M.D. 
Pa. 1949); Contra: Burchfield v. Hiatt, 86 F. Supp. 18 (N.D. Ga. 1949). 

** Wise v. Withers, 3 Cranch 331 (U.S. 1806); see Ex parte Watkins, 3 
Pet. 193 (U.S. 1830). 

* Galpin v. Page, 18 Wall. 350 (U.S. 1873). 

® Givens v. Zerbst, 255 U.S. 11 (1921); United States ex rel. Hartley v. 
Malanaphy, 81 F. Supp. 316 (E.D. N.Y. 1948). 

** Martin v. Mott, 12 Wheat. 19 (U.S. 1827); Dynes v. Hoover, 20 How. 65 
(U.S. 1857) ; Runkle v. United States, 122 U.S. 543 (1887); Carter v. Roberts, 
177 U.S. 496 (1900); McClaughry v. Deming, 186 U.S. 49 (1902); Collins v. 
McDonald, 258 U.S. 416 (1922). 

= Waite v. Overlade, 164 F. 2d 722 (7th Cir. 1948), cert. denied, 334 U.S. 
812 (1948). Compare United States ex rel. Innes v. Hiatt, 141 F. 2d 664 (3d 
Cir. 1944), taking the position that the scope of inquiry on collateral attack 
has recently been broadened to include questions other than jurisdiction. This 
assertion will be discussed infra. 
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martial, the type of military tribunal used to enforce the internal 
discipline of the forces, were governed partly by statute and partly 
by executive regulation; military tribunals established for other 
purposes were not governed by statute. The Federal Constitution 
adopted the existing English scheme, empowering Congress to 
make rules for the government and regulation of the land and 
naval forces but making no specific provision as to military tri- 
bunals set up for other purposes. Whether Congress has power to 
limit the authority of the President, as Commander-in-Chief, to 
establish military tribunals (usually called military commissions, 
provost courts or military government courts) to carry out mili- 
tary government of occupied enemy territory, execute martial rule 
of domestic territory disturbed by war or insurrection, or enforce 
the laws of war, is an undecided question. 

Incident to collateral attack on a judgment of a military tri- 
bunal a civil court may inquire whether the officer who appointed 
the tribunal had lawful authority to do so.** In the case of courts- 
martial this inquiry is usually as to whether the appointing au- 
thority was authorized by statute to appoint such a court** or was 
authorized by the President pursuant to statute to do so** but, 
although the constitution of courts-martial is, in general, regulated 
by statute, the President himself may appoint courts-martial with- 
out statutory authority.*° The authority of the officer appointing 
the tribunal need not be shown by the record of the tribunal but 
may be established by evidence in the civil court.?7 The order 
appointing the tribunal need not be signed by the appointing au- 
thority, it being sufficient that it is issued by his direction.** 

As the President and superior field commanders have virtually 
plenary authority without statutory warrant to appoint military 
tribunals with criminal and civil jurisdiction, or both, incident to 
the military government of occupied enemy or rebel territory, the 
scope of inquiry in such cases is limited to the question of whether 

* Pennywit v. Eaton, 15 Wall. 382 (U.S. 1873); Mechanic’s and Trader’s 
Bank vy. Union Bank, 22 Wall. 276 (U.S. 1874) ; United States v. Smith, 197 U.S. 
886 (1905); Givens v. Zerbst, 255 U.S. 11 (1921). 

* United States v. Smith, note 23, supra; In re Crain, 84 Fed. 788 (C.C. D. 
Mass. 1897). Where a statute provides that, when the normal appointing 
authority is the accuser or prosecutor, the court shall be appointed by superior 
authority, it would seem that a civil court may inquire whether the appointing 
authority was the accuser or prosecutor. United States ex rel. Williams v. 
Barry, 260 Fed. 291 (S.D. N.Y. 1919). 

* Givens v. Zerbst, note 23, supra; In re Crain, note 24, supra. 

* Swaim v. United States, 165 U.S. 553 (1897). 

7 Givens v. Zerbst, note 23, supra. The Court took judicial notice of a 
War Department general order by which the President delegated power of 
appointment. 

* McRae v. Henkes, 273 Fed. 108 (8th Cir. 1921), cert. denied sub. nom. 
Henkes v. McRae, 258 U.S. 624 (1922). 
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the tribunal was in fact appointed by the President or such a com- 
mander.”® This is true also in the case of military tribunals ap- 
pointed to try enemy persons for violations of the laws of war, 
whether in domestic or foreign territory.*® On the other hand, as 
the authority of the President and superior field commanders to 
appoint military tribunals for the trial of civilians in domestic 
territory is limited to situations in which, by reason of war or in- 
surrection, the civil courts cannot function and military necessity 
requires such appointment, a civil court may inquire inte the 
factual necessity of using such tribunals and is not precluded by 
the President’s or the field commander’s determination that mili- 
tary necessity existed.** 

If the composition of a court-martial is fixed by statute at not 
less than a specified number of members, a civil court may inquire 
on collateral attack whether the court-martial had that many mem- 
bers.*? Likewise, if a statute provides that a certain class of per- 
sons shall not be eligible to sit on courts-martial, a civil court may 
inquire whether persons of that class did sit and, if so, declare the 
proceedings void, even though the accused did not object to the 
membership of the court-martial.** When the court-martial is 
required by statute to be composed of officers of the command of 
the appointing authority, the question of whether the members 
were officers of that command may be raised.** A recent decision 
~~ ® Cross v. Harrison, 16 How. 164 (U.S. 1853) (holding that such authority 
continued in conquered territory after the ratification of a treaty of peace and 
until Congress provided a civil government); Leitensdorfer v. Webb, 20 How. 
176 (U.S. 1857); The Grapeshot, 9 Wall. 129 (U.S. 1869) ; Pennywit v. Eaton, 
15 Wall. 382 (U.S. 1873); Mechanic’s and Trader’s Bank v. Union Bank, 22 
Wall. 276 (U.S. 1874); Ex parte Ortiz, 100 Fed. 955 (C.C. D. Minn. 1900) 
(stating, by way of dictum, contrary to Cross v. Harrison, supra, that the 
authority terminated upon ratification of a treaty of peace and cession) ; 
United States v. Reiter, Fed. Cas. No. 16,146 (Prov. Ct., La. 1865). 

* United States ex rel. Quirin v. Cox, 317 U.S. 1 (1942) (the Court relied 
to some extent on a statute, A.W. 15, which recognized the jurisdiction of mili- 
tary commissions, but did not hold that statutory sanction is required) ; Jn re 
Yamashita, 327 U.S. 1 (1946) ; Homma v. Patterson, 327 U.S. 759 (1946). See 
United States ex rel. Wessels v. McDonald, 265 Fed. 754 (E.D. N.Y. 1920), 
cert. dism. sub. nom. Wessels v. McDonald, 256 U.S. 705 (1921). 

"Ex parte Milligan, 4 Wall. 2 (U.S. 1866); Duncan v. Kahanamoku, 327 
U.S. 304 (1946); In re Egan, Fed. Cas. No. 4,303 (C.C. N.D. N.Y. 1866). See 
Ex parte Vallandigham, 1 Wall. 243 (U.S. 1863); Sterling v. Constantin, 287 
U.S. 378 (1932); Hammond v. Squier, 51 F. Supp. 227 (W.D. Wash. 1943). 
Cf. Ex parte Mudd, Fed. Cas. No. 9,899 (S.D. Fla. 1868). 

* McDaniel v. Hiatt, 78 F. Supp. 573 (M.D. Pa. 1948). 

*® McClaughy v. Deming, 186 U.S. 49 (1902) (habeas corpus); United 
States v. Brown, 206 U.S. 240 (1907) (suit for pay); Walsh v. United States, 
43 Ct. Cl. 225 (1908). These cases arose under a statutory provision that 
“officers of the Regular Army shall not be competent to sit on courts-martial 
to try the officers or soldiers of other forces .. .” 

“ Durant v. Hiatt, 81 F. Supp. 948 (N.D. Ga. 1948). 
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suggests that, even in the absence of statutory prohibition, the 
systematic exclusion of persons of a particular race from a court- 
martial may be a ground for collateral attack, but this is most 
doubtful.** 


On the other hand, if the governing statute gives the appoint- 
ing authority some latitude for the exercise of judgment as to the 
proper composition of a court-martial, a civil court will not review 
his decision. For example, if a statute provides that a court- 
martial shall not consist of less than thirteen members where that 
number can be convened without manifest injury to the service and 
a court-martial of less than thirteen members is convened, a civil 
court will not go into the question of whether thirteen members 
could have been detailed without manifest injury to the service.** 
Similarly, if a statute provides that no officer shall, when it can be 
avoided, be tried by officers inferior to him in rank, a civil court 
will not inquire whether a trial by juniors could have been avoided.*’ 
So, where a statute provides that the law member of a court- 
martial shall be an officer of the Judge Advocate General’s Depart- 
ment, except when an officer of that department is not available 
for the purpose, a civil court may not question the appointment 
of an officer of another branch as law member even though officers 
of the Judge Advocate General’s Department are appointed to the 
prosecution and defense staffs of the court-martial.** 


A civil court may not inquire into the question of whether a 
member of a court-martial was subject to challenge for cause, 
whether or not the question was raised before the court-martial.*® 
This restrictive rule has been applied even in the flagrant case of 
the officer who signed the charges acting as a witness for the prose- 





* Jackson v. Gough, 170 F. 2d 630 (5th Cir. 1948), cert. denied sub. nom. 
Jackson v. United States, 336 U.S. 938 (1949) (the court found that there was 
no systematic exclusion and denied release on habeas corpus). 

* Martin v. Mott, 12 ‘Wheat. 19 (U.S. 1827): Mullan v. United States, 140 
U.S. 240 (1890); Bishop v. United States, 197 U.S. 334 (1905); Kahn v. An- 
derson, 255 U.S. 1 (1921); In re Crain, 84 Fed. 788 (C.C. D. Mass. 1897). 

* Mullan v. United States, 140 U.S. 240 (1890); Swaim v. United States, 
165 U.S. 553 (1897). 

* Henry v. Hodges, 171 F. 2d 401 (2d Cir. 1948), cert. denied, 69 S. Ct. 
937 (1949), rehearing denied sub. nom. Henry v. Smith, 69 S. Ct. 1167 (1949) ; 
Glenn v. Hodges, 79 F. Supp. 400 (S.D. N.Y. 1948). Contra: Brown v. Hiatt, 
81 F. Supp. 647 (N.D. Ga. 1948) , aff'd sub. nom. Hiatt v. Brown, civil action 
No. 12,641, 5th Cir., June 16, 1949. The question cannot arise under the present 
statute, which makes it mandatory in all cases that the law member be an 
officer of the Judge Advocate General’s Corps or a member of the bar certified 
as qualified. A.W. 8, §206, Title II, Act June 24, 1948, 62 Stat. 628, 10 
U.S.C.A. §1479. 

* Keyes v. United States, 109 U.S. 336 (1883); Swaim v. United States, 
165 U.S. 553 (1897). 
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cution and also as a member of the court-martial.*° The court- 
martial record need not show the qualifications of the members. 
For example, if retired officers are not eligible to sit as members 
of courts-martal unless recalled to active duty, the court-martial 
record need not include the orders recalling retired members to 
duty; such orders may be proved in the civil court.“ 


JURISDICTION OVER THE PERSON 


The Fifth Amendment to the Federal Constitution prohibits 
trial for a capital or otherwise infamous crime without present- 
ment or indictment of a grand jury, “except in cases arising in the 
land and naval forces, or in the militia, when in actual service in 
time of war or public danger.’’*? The jurisdiction of courts-martial 
over persons is governed by statute. As to them the inquiry is 
double: Is the accused a person whom the statute subjects to trial 
by courts-martial of this type? Is the application of the statute to 
this person prohibited by the Fifth Amendment? In the case of 
military commissions, provost courts and military government 
courts the inquiry is: Is the accused a person subject to trial by 
military tribunal under the law of war, the law of military occupa- 
tion or the law of martial rule? The form of the latter inquiry 
assumes, of course, that there are implied exceptions to the grand 
jury requirement of the Fifth Amendment as well as those ex- 
pressed in it.* 

If a statute empowers a court-martial to try members of a par- 
ticular component of the armed forces a civil court may inquire 
whether, as a matter of fact and law, a person tried by this court- 
martial was a member of that component. It may consider whether 
the position he held constituted membership in that component,** 





“ Keyes v. United States, note 39, supra. 

“ McRae v. Henkes, 273 Fed. 108 (8th Cir. 1921), cert. denied sub. nom. 
Henkes v. McRae, 258 U.S. 624 (1922). See Kahn v. Anderson, 255 U.S. 1. 
(1921). 

“The phrase, “when in active service in time of war or public danger,” 
relates only to the militia. Johnson v. Sayre, 158 U.S. 109 (1894). 

“Notes 29 ,30, 31, supra. 

“Ex parte Reed, 100 U.S. 13 (1879) (naval paymaster’s clerk); Johnson 
v. Sayre, 158 U.S. 109 (1894) (naval paymaster’s clerk); McGlensy v. Van 
Vranken, 163 U.S. 694 (1895), reversing Ex parte Van Vranken, 47 Fed. 888 
(C.C. E.D. Va. 1891) (naval paymaster’s clerk); McClaughry v. Deming, 186 
U.S. 49 (1902) (volunteer officer a member of “other forces” excepted from 
jurisdiction of Regular Army court-martial); In re Thomas, Fed. Cas. No. 
13,888 (N.D. Miss. 1869) (naval paymaster’s clerk); Smith v. United States, 
26 Ct. Cl. 143 (1891) (paymaster general of the Navy); Ex parte Clark, 271 
Fed. 533 (E.D. N.Y. 1921) (marine serving with the Army). Where a statute 
limits court-martial jurisdiction of murder to persons belonging to a public 
vessel a civil court may investigate the assignment status of the accused to 
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whether the militia organization to which he belonged had been 
mustered into federal service,*® and whether he was duly enlisted** 
or inducted*’ into the service, even though the question was not 
raised before the court-martial.** However, a person who ac- 
quiesces in an incomplete or improper induction and serves as a 
soldier effects a constructive enlistment which subjects him to 
court-martial jurisdiction despite the irregularity of his induc- 
tion.*® Moreover, a court-martial sentence is not subject to col- 
lateral attack on the ground that the enlistment of the accused was 
voidable at the suit of the government for his fraudulent misrepre- 
sentation of his qualifications for enlistment®® or was voidable at 
the suit of his parents because of his minority and their lack of 
consent.*! The court-martial record need not establish the military 





determine whether he belonged to a public vessel. Rosborough v. Rossell, 150 
F. 2d 809 (1st Cir. 1945). 

“Martin v. Mott, 12 Wheat. 19 (U.S. 1827); Craycroft v. United States, 
48 Ct. Cl. 5 (1912). 

“ Hoskins v. Pell, 239 Fed. 279 (5th Cir., 1917) (enlistment of minor under 
16 void) ; McFarland v. Zuppam, 82 F. Supp. 526 (M.D. Pa. 1949). 

“ Wise v. Withers, 3 Cranch 331 (U.S. 1806); Billings v. Truesdell, 321 
U.S. 542 (1944); Ex parte Beck, 245 Fed. 967 (D. Mont. 1917); Ex parte 
Dunn, 250 Fed. 871 (D. Mass. 1918); Ex parte Tinkoff, 254 Fed. 912 (D. Mass. 
1919); Farley v. Ratliff, 267 Fed. 682 (4th Cir. 1920); Ex parte Thieret, 26 
Fed. 472 (6th Cir. 1920); United States ex rel. Feld v. Bullard, 290 Fed. 704 
(2d Cir. 1923); United States v. McIntyre, 4 F. 2d 823 (9th Cir., 1925); Ver 
Mehren v. Sirmyer, 36 F. 2d 876 (8th Cir. 1929); Curia v. Pillsbury, 54 F. 
Supp. 196 (S.D. Ohio 1944); In re Herman, 56 F. Supp. 733 (N.D. Texas 
1944); United States ex rel. Seldner v. Mellis, 59 F. Supp. 682 (M.D. N.C. 
1945); Hx parte Kruk, 62 F. Supp. 901 (N.D. Cal. 1945). Contra: Ex parte 
Kerekes, 274 Fed. 870 (E.D. Mich. 1921) (validity of induction irrelevant) ; 
Ex parte Potens, 63 F. Supp. 582 (E.D. Wis. 1945) (court-martial’s finding of 
jurisdiction conclusive on civil court). 

“Ver Mehren v. Sirmyer, note 47, supra. 

” Ex parte Hubbard, 182 Fed. 76 (C.C. D. Mass. 1910); Mayborn v. Hefle- 
bower, 145 F. 2d 864 (5th Cir. 1944), cert. denied, 325 U.S. 854 (1945); Hibbs 
v. Catovolo, 145 F. 2d 866 (5th Cir. 1945), cert. denied sub. nom. Catovolo v. 
Hibbs, 325 U.S. 854 (1945); Sanford v. Callan, 148 F. 2d 376 (5th Cir. 1945), 
cert. dism. sub. nom. Callan v. Sanford, 326 U.S. 679 (1945). 

In re Grimley, 137 U.S. 147 (1890). 

"In re Miller, 114 Fed. 838 (5th Cir. 1902), cert. denied sub nom. Miller 
v. United States, 186 U.S. 486 (1902); In re Wall. 8 Fed. 85 (C.C. D. Mass. 
1881); In re Davison, 21 Fed. 618 (C.C. S.D. N.Y. 1884); In re Zimmerman, 
30 Fed. 176 (C.C. N.D. Cal. 1887); In re Cosenow, 37 Fed. 668 (C.C. E.D. 
Mich. 1899); In re Dohrendorf, 40 Fed. 148 (C.C. D. Kans. 1889); In re 
Spencer, 40 Fed. 149 (D. Kans. 1889); In re Kaufman, 41 Fed. 876 (C.C. D. 
Md. 1890); Solomon v. Davenport, 87 Fed. 318 (4th Cir., 1898); In re Dowd, 
90 Fed. 718 (N.D. Cal. 1898); United States v. Reaves, 126 Fed. 127 (5th 
Cir. 1903); In re Carver, 142 Fed. 623 (C.C. D. Me. 1906); Ex parte Lew- 
kowitz, 163 Fed. 646 (C.C. S.D. N.Y. 1908); Dillingham v. Booker, 163 Fed. 
696 (4th Cir. 1908); Ex parte Rock, 171 Fed. 240 (C.C. N.D. Ohio 1909); 
Ex parte Hubbard, 182 Fed. 76 (C.C. D. Mass. 1910); Ex parte Dunakin, 202 
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status of the accused so long as it existed in fact.*? 

If jurisdiction under the applicable statute is dependent upon 
active military status, a civil court may inquire whether the ac- 
cused was effectively discharged from the service, dropped from 
the rolls** or relieved from active duty® before the court-martial 
acquired jurisdiction. In such cases jurisdiction once lost is not 
regained, as to offenses committed before such discharge or relief 
from active duty, by the reenlistment or recall to active duty of 
the accused.*® However, if the jurisdiction of a court-martial at- 
taches while the accused is in an active military status it is not 
divested by his discharge from that status.°* Moreover the Con- 
gress may subject reserve personnel not on active duty to trial by 
court-martial for offenses committed in that status or in a prior 





Fed. 290 (E.D. Ky. 1918); United States ex rel. Laikund v. Williford, 220 
Fed. 291 (2d Cir. 1915); United States ex rel. Lazaraus v. Brown, 242 Fed. 
983 (E.D. Pa. 1917); Ex parte Foley, 243 Fed. 470 (W.D. Ky. 1917); Ex parte 
Dostal, 243 Fed. 664 (N.D. Ohio 1917); Ex parte Rush, 246 Fed. 172 (M.D. 
Ala. 1917); Ex parte Beaver, 271 Fed. 493 (N.D. Ohio 1921); Contra: In re 
Baker, 23 Fed. 30 (C.C. D. R.I. 1885); Dillingham v. Bakley, 152 Fed. 1022 
(4th Cir. 1907) ; affirming Ex parte Bakley, 148 Fed. 56 (E.D. Va. 1906). Cf. 
In re Morrissey, 1387 U.S. 157 (1890); United States ex rel. Turner v. Wright, 
Fed Cas. No. 16,778 (C.C., W.D. Pa. 1862). 

® Givens v. Zerbst, 255 U.S. 11 (1921). 

5% In re Bird, Fed. Cas. No. 1,428 (D. Ore. 1871) (discharge pursuant to 
void court-martial sentence did not prevent court-martial trial for other 
offenses) ; United States ex rel. Harris v. Daniels, 279 Fed. 844 (2d Cir. 1922) ; 
Ex parte Drainer, 65 F. Supp. 410 (N.D. Cal. 1946), aff'd, Gould v. Drainer, 
158 F. 2d 981 (9th Cir. 1947) ; United States ex rel. Flannery v. Commanding 
General, Second Service Command, 69 F. Supp. 661 (S.D. N.Y. 1946) (ad- 
ministrative revocation of discharge ineffective) ; Ex parte Taylor, 73 F. Supp. 
161 (D. Cal. 1947). Cf. In re MeVey, 23 Fed. 878 (D. Cal. 1885). 

* Ex parte Wilson, 33 F. 2d 214 (E.D. Va. 1929); Ex parte Smith, 47 F. 
2d 257 (E.D. Va. 1931). 

%® United States ex rel. Sanantonio v. Warden, 265 Fed. 787 (E.D. N.Y. 
1919) ; United States ex rel. Viscardi v. MacDonald, 265 Fed. 695 (E.D. N.Y. 
1920) ; Hironimus v. Durant, 168 F. 2d 288 (4th Cir. 1948), cert. denied sub. 
nom. Durant v. Hironimus, 335 U.S. 818 (1948) (holding that placing an 
officer on terminal leave did not relieve her from active duty); Durant v. 
Hiatt, 81 F. Supp. 948 (N.D. Ga. 1948) (following preceding case). 

% United States ex rel. Hirshberg v. Cooke, 336 U.S. 210 (1949) (discharge 
from and reenlistment the next day in the Navy); United States ex rel. San- 
antonio v. Warden, note 54, supra (relief from active duty); United States 
ex rel. Viscardi v. MacDonald, note 54, supra (relief from active duty). The 
doctrine of the last two cases was questioned in Hironimus v. Durant, note 55, 
supra, the court suggesting that an Army reservist might be recalled to active 
duty and tried for offenses committed in a previous tour of active duty. 

* Barret v. Hopkins, 7 Fed. 312 (C.C. D. Kans. 1881). See Carter v. Mc- 
Claughry, 183 U.S. 365 (1902). Accord: United States ex rel. Mobley v. 
Handy, No. 12,853, 5th Cir., Aug. 2, 1949 (civilian accompanying the Army 
abroad who escaped to the United States). 
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status of active duty®* and may do the same in the case of prisoners 
under sentence of court-martial who have been discharged from the 
service.*® Likewise, Congress may authorize the trial by court- 
martial of persons who have been discharged from the service and 
have become ordinary civilians for offenses committed while in 
active military or naval service.*® This is because, the offenses 
having been committed while in the service, such trials involve 
“cases arising in the land or naval forces” within the meaning of 
the Fifth Amendment. 

Congress has power to subject retainers to the camp and other 
civilians accompanying or serving with the armies of the United 
States in the field or outside the United States to trial by court- 
martial®™ but military trial of such persons is not valid unless they 
fall within a class as to which jurisdiction has been conferred by 
statute.**? In such cases a civil court will make an independent 
investigation of the factual basis of jurisdiction over the person® 





* United States ex rel. Pasela v. Fenno, 167 F. 2d 593 (2d Cir. 1948), 
cert. dism., 335 U.S. 806 (1948) (offense committed while not on active duty). 

® Kahn v. Anderson, 255 U.S. 1 (1921); In re Craig, 70 Fed. 969 (C.C., D. 
Kans. 1895) ; Mosher v. Hudspeth, 123 F. 2d 401 (10th Cir. 1941), cert. denied, 
316 U.S. 670 (1942), rehearing denied, 316 U.S. 711 (1942); Mosher v. Hunter, 
143 F. 2d 745 (10th Cir. 1944), cert. denied, 323 U.S. 800 (1945), rehearing 
denied, 324 U.S. 888 (1945), 326 U.S. 806 (1945). See Carter v. McClaughry, 
183 U.S. 365 (1902). 

©In re Bogart, Fed. Cas. No. 1,596 (C.C. D. Cal. 1873); Ex parte Joly, 
290 Fed. 858 (S.D. N.Y. 1922); Terry v. United States, 2 F. Supp. 962 (W.D. 
Wash. 1933); United States ex rel. Marino v. Hildreth, 61 F. Supp. 667 (E.D. 
N.Y. 1945). Contra: United States ex rel. Flannery v. Commanding General, 
Second Service Command, 69 F. Supp. 661 (S.D. N.Y. 1946) (Holding A.W. 
94, §1, ch. II, Act June 4, 1920, 41 Start. 805, 10 U.S.C. §1566, unconstitutional 
in this respect). Cf. Ex parte Henderson, Fed. Cas. No. 6,349 (C.C., D. Ky. 
1878); United States v. Kelly, 15 Wall. 34 (U.S. 1872); United States v. 
Landers, 92 U.S. 77 (1875). 

“Bx parte Gerlach, 247 Fed. 616 (S.D. N.Y. 1917) (discharged mate of 
Army transport returning as a passenger on another Ain y transport); Ex 
parte Falls, 251 Fed. 415 (D. N.J. 1918) (cook on Ar.ny supply ship); Ex 
parte Jochen, 257 Fed. 200 (S.D. Tex. 1919) (quartermaster superintendent 
with troops in the field); Hines v. Mikell, 259 Fed. 28 (4th Cir. 1919), cert. 
denied sub. nom. Mikell v. Hines, 250 U.S. 645 (1919) (auditor in office of 
constructing quartermaster of training camp); In re Di Bartolo, 50 F. Supp. 
929 (S.D. N.Y. 1943) (discharged employee of civilian firm under contract 
with the Army to service British planes in enemy territory conquered and 
occupied by British forces) ; McCune v. Kilpatrick, 53 F. Supp. 80 (E.D. Va. 
1943) (cook on Army transport about to sail); Jn re Berue, 54 F. Supp. 252 
(S.D. Ohio 1944) (seaman on vessel with Army cargo); Perlstein v. United 
States, 151 F. 2d 167 (3d Cir. 1945), cert. dism. sub. nom. Perlstein v. Hiatt, 
328 U.S. 822 (1946) (facts similar to In re Di Bartolo, supra); Grewe v. 
France, 75 F. Supp. 483 (E.D. Wis. 1948) (discharged Army employee in 
occupied enemy territory). 

®@ Hammond v. Squier, 51 F. Supp. 227 (W.D. Wash. 1943) (seaman on 
vessel carrying Navy cargo tried by military commission). 
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including, where pertinent, the question of whether the troops 
were “in the field.’’* 

The question of the jurisdiction over persons exercisable by 
non-statutory military tribunals appointed to carry out military 
government of occupied enemy or rebel territory, to execute mar- 
tial rule of domestic territory disturbed by war or insurrection, 
or to enforce the laws of war, has rarely been involved in litigation 
in the civil courts. It has been decided that a military commission 
sitting in domestic territory which is not in a zone of military oper- 
ations and where the civil courts are functioning normally has no 
jurisdiction over a civilian citizen charged with aiding the enemy 
by discouraging the war effort® but that such a tribunal does have 
jurisdiction of a member of the enemy forces charged with viola- 
tion of the laws of war even though he is a citizen of the United 
States. 


JURISDICTION OVER THE SUBJECT MATTER 


In determining whether a tribunal had jurisdiction over the 
subject matter the possible topics of investigation include the suf- 
ficiency of the preliminary proceedings, whether the pleadings 
state an offense, whether that offense is within the jurisdiction of 
the tribunal, and whether facts peculiar to the particular case bar 
trial for the offense. 

It will be recalled that the Fifth Amendment prohibits prosecu- 
tion in the civil courts for a capital or otherwise infamous crime 
without an indictment or presentment of a grand jury. If there is 
no indictment or presentment a sentence is subject to collateral 
attack®*’ but mere irregularities in the composition or procedure of 
the grand jury® or the conduct of the preliminary investigation 
are not jurisdictional.*® The indictment or presentment is the basic 





® Note 61, supra; Ex parte Henderson, Fed. Cas. No. 6,349 (C.C. D. Ky. 
1878) (former military supply contractor); Ex parte Weitz, 256 Fed. 58 (D. 
Mass. 1919) (driver employed by contractor erecting training camp). Cf. 
Holmes v. Sheridan, Fed. Cas. No. 6,644 (C.C. D. Kans. 1870); Walker v. 
Chief Quarantine Officer, 69 F. Supp. 980 (Canal Z. 1943). 

“ Hines v. Mikell, note 61, supra. 

* Ex parte Milligan, 4 Wall. 2 (U.S. 1866). See Duncan v. Kahanamoku, 
327 U.S. 304 (1946); In re Egan, Fed. Cas. No. 4,303 (C.C. N.D. N.Y. 1866). 

* United States ex rel. Quirin v. Cox, 317 U.S. 1 (1942). See Ex parte 
Mudd, Fed. Cas. No. 9,899 (S.D. Fla. 1868); In re Yamashita, 327 U.S. 1. 
(1946). 

“Ex parte Wilson, 114 U.S. 417 (1885). 

“Ex parte Harding, 120 U.S. 782 (1887); Matter of Moran, 203 U.S. 96 
(1906); Kaizo v. Henry, 211 U.S. 146 (1908); United States ex rel. Potts v. 
Rabb, 141 F. 2d 45 (3d Cir. 1944), cert. denied, 322 U.S. 727 (1944); United 
States ex rel. McCann v. Thompson, 144 F, 2d 604 (2d Cir. 1944), cert. denied, 
323 U.S. 790 (1944). 

® Price v. Johnston, 144 F. 2d 260 (9th Cir. 1944), cert. denied, 323 U.S. 
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pleading which invokes the jurisdiction of the trial court. In the 
military and naval practice the basic pleading consists of sworn 
charges. Since 1920 it has been provided by statute that no charge 
will be referred to a general court-martial of the Army or Air 
Force for trial until after a thorough and impartial investigation 
thereof shall have been made.*® Although several inferior federal 
courts had held or suggested that the absence or improper conduct 
of such an investigation was a ground for collateral attack on the 
judgment of a court-martial,”' the Supreme Court has determined 
that the pre-trial investigation is not jurisdictional’? and it is sub- 
mitted that this determination is sound, both as a matter of law 
and as a matter of policy, considering the practical difficulties 
encountered by military commanders under field and combat 
conditions. 

If a statute requires that the accused be served with a copy of 
the charges against him at the time of his arrest the sentence is 
probably subject to collateral attack if he is not served with charges 
at all’* but not if service is merely delayed until some time after 


789 (1944), rehearing denied 323 U.S. 819 (1945); Young v. Sanford, 147 F. 
2d 1007 (5th Cir. 1945), cert. denied, 325 U.S. 886 (1945); Burall v. Johnston, 
146 F. 2d 230 (9th Cir. 1944), cert. denied, 325 U.S. 887 (1945). 

~ A.W. 70, §1, Ch. II, Act June 4, 1920, 41 Stat. 802, 10 U.S.C. §1542; 
A.W. 46(b), §222, Title II, Act June 24, 1948, 62 Stat. 633, 10 U.S.C.A. 
§1517. 

™ Romero v. Squier, 133 F. 2d 528 (9th Cir. 1943), cert. denied, 318 U.S. 
785 (1943); Reilly v. Pescor, 156 F. 2d 632 (8th Cir. 1946), cert. denied, 329 
U.S. 790 (1946); Hironimum v. Durant, 168 F. 2d 288 (4th Cir. 1948), cert. 
denied, 335 U.S. 818 (1948); Benjami vn. Hunter, 169 F. 2d 512 (10th Cir. 
1948); Brown v. Sanford, 170 F. 2d 344 (5th Cir. 1948); De War v. Hunter, 
170 F. 2d 993 (10th Cir., 1948, cert. denied, 69 S. Ct. 1048 (1949), rehearing 
denied, 69 S. Ct. 1493 (1949); Hicks v. Hiatt, 64 F. Supp. 238 (M.D. Pa. 
1946); Anthony v. Hunter, 71 F. Supp. 823 (D. Kans. 1947) (the only case 
in which a prisoner was actually released from custody on this ground) ; 
Flackman v. Hunter, 75 F. Supp. 871 (D. Kans. 1948); Richardson v. Zuppan, 
81 F. Supp. 809 (M.D. Pa. 1949); Durant v. Hiatt, 81 F. Supp. 948 (N.D. Ga. 
1948). Cf Jackson v. Gough, 170 F. 2d 630 (5th Cir. 1948), cert. denied swhb. 
nom. Jackson v. United States, 336 U.S. 938 (1949); Henry v. Hodges, 171 
F. 2d 401 (2d Cir. 1948), cert. denied, 69 S. Ct. 937 (1949), rehearing denied 
sub. nom. Henry v. Smith, 69 S. Ct. 1167 (1949); Becker v. Webster, 171 F. 
2d 762 (2d Cir. 1949); Glenn v. Hodges, 79 F. Supp. 400 (S.D. N.Y. 1948); 
Ex parte Steele, 79 F. Supp. 428 (M.D. Pa. 1948). This view is favored in 
Schwartz, Habeas Corpus and Court-Martial Deviations from the Articles of 
War, 14 Mo. L. Rev. 147, 152-158 (1949). 

% Humphrey v. Smith, 336 U.S. 695 (1949), rehearing denied, 69 S. Ct. 
1492 (1949). Accord: United States ex rel. Young v. Lehman, 265 Fed. 852 
(D. Mo. 1920) (investigation by draft board prior to trial for draft desertion) ; 
Arnold v. Cozart, 75 F. Supp. 47 (N.D. Tex. 1948); Adams v. Hiatt, 79 F. 
Supp. 433 (M.D. Pa. 1948). 

*% See Smith v. United States, 36 Ct. Cl. 304 (1901), rev’d, United States 
v. Smith, 197 U.S. 386 (1905). That the charges were not under oath is not 
jurisdictional. McClellan vy. Humphrey, 83 F. Supp. 510 (M.D. Pa. 1949). 
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the original arrest.** Under the military practice charges are re- 
ferred for trial to a court-martial by the commander who appoints 
the court-martial or his successor in command. Military lawyers 
consider that the lack of or defects in an order of reference for 
trial are not jurisdictional because the commander’s approval of 
the sentence ratifies the court-martial’s assumption of jurisdic- 
tion.”> The civil courts appear to agree with this view.” 


Military charges consist of the charge proper, which is a gen- 
eral statement of the offense, such as “murder, in violation of the 
92nd article of war” or merely “violation of the 92nd article of 
war,” and the specification, a detailed statement of the facts con- 
stituting the offense. It is well settled that military charges need 
not be framed with the technical precision of a common law in- 
dictment, it being sufficient if they inform the accused of the 
general nature of the offense with which he is charged and the 
time, place and circumstances under which it was committed.” If 
the offense charged is a common law crime or a crime defined by 
statute the civil court will examine the specification to determine 
whether the facts alleged constitute the crime charged.” A like 
examination will be made in the case of a charge of violation of 
the laws of war.”? On the contrary, if the charge is a violation of 
customary military law or the customs of the sea (normally laid 
in military pleading as conduct prejudicial to good order and mili- 
tary discipline, conduct unbecoming an officer and a gentleman or 
scandalous conduct tending to the destruction of good morals), a 
civil court will not look beyond the charge; the determination of a 





* Johnson v. Sayre, 158 U.S. 109 (1894); United States v. Smith, 197 U.S. 
386 (1905); In re Crain, 84 Fed. 788 (C.C. D. Mass. 1897). Cf. Rogers v. 
United States, 270 U.S. 154 (1926). 

*CM ETO 393 (1943), 3 BuLL. J.A.G. 54 (1944). 

* Flackman vy. Hunter, 75 F. Supp. 871 (D. Kans. 1948). Cf. United States 
ex rel. Hartley v. Malanaphy, 81 F. Supp. 316 (E.D. N.Y. 1948). 

™ Collins v. McDonald, 258 U.S. 416 (1922); In re Yamashita, 327 U.S. 1, 
17 (1946); United States v. Maney, 61 Fed. 140 (C.C. D. Minn. 1894); 
Johnson v. Biddle, 12 F. 2d 366 (8th Cir., 1926); Bigrow v. Hiatt, 70 F. Supp. 
826, 74 F. Supp. 240 (M.D. Pa. 1947), aff'd, 168 F. 2d 992 (3d Cir. 1948); 
Randle v. Sanford, 79 F. Supp. 585 (N.D. Ga. 1946). 

* Collins v. McDonald, note 77, supra; Anderson v. Crawford, 265 Fed. 504 
(8th Cir. 1920); Johnson v. Biddle, note 77, supra; Ex parte Drainer, 65 F. 
Supp. 410 (N.D. Cal. 1946), aff'd, Gould v. Drainer, 158 F. 2d 981 (9th Cir. 
1947); Bigrow v. Hiatt, note 77, supra; Randle v. Sanford, note 77, sujz-ra. 

* United States ex rel. Wessels v. McDonald, 265 Fed. 754 (E.D. N.Y. 
1920), cert. dism. sub. nom. Wessels v. McDonald, 256 U. S. 705 (1921) ; United 
States ex rel. Quirin v. Cox, 317 U.S. 1 (1942); In re Yamashita, 327 U.S. 1 
(1946) (the Court examined the bill of particulars as well as the charges and 
specifications). Cf. Mechanic’s and Trader’s Bank v. Union Bank, 22 Wall. 
276 (U.S. 1874). 
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court-martial as to the sufficiency of a specification laid under such 
a charge is not reviewable by the civil courts.*° 

A military tribunal may try the accused for several offenses at 
the same time* and no mere defect of pleading is jurisdictional. 
For example, a civil court will not inquire whether the charge or 
specification is laid under the wrong statute or contains allegations 
which are surplusage,** whether two or more offenses are alleged 
of several charges.** It may inquire, however, whether the offense 
of which the accused was found guilty is the same as, or included 
in, the one with which he was charged.* If the charges state no 
offense or state only offenses over which the military tribunal has 
no jurisdiction its sentence will be held void on collateral attack** 





© Dynes v. Hoover, 20 How. 65 (U.S. 1857); Smith v. Whitney, 116 U.S. 
167 (1886); Swaim v. United States, 165 U.S. 553 (1897); Carter v. Mc- 
Claughry, 183 U.S. 365 (1902); In re Corbett, Fed. Cas. No. 3,219 (E.D. N.Y. 
1877); United States v. Maney, 61 Fed. 140 (C.C. D. Minn. 1894); Rose ez 
rel. Carter v. Roberts, 99 Fed. 948 (2d Cir. 1900), cert. denied sub. nom. 
Carter v. Roberts, 176 U.S. 684 (1900); Ex parte Dickey, 204 Fed. 322 (D. 
Me. 1913); McRae v. Henkes, 273 Fed. 108 (8th Cir. 1921), cert. denied sub. 
nom. Henkes v. McRae, 258 U.S. 624 (1922). Cf. United States v. Fletcher, 
148 U.S. 84 (1893); Sanford v. Callan, 148 F. 2d 376 (5th Cir. 1945), cert. 
dism. sub. nom. Callan v. Sanford, 326 U.S. 679 (1945). This rule is the same 
as that applied in a collateral attack on a judgment of a federal district court: 
whether the offense is one of the general class over which the court has juris- 
diction may be questioned but the court’s decision that the facts alleged in the 
indictment constitute that offense is not subject to review. Ex parte Watkins, 
3 Pet. 193 (U.S. 1830); Ex parte Parks, 93 U.S. 18 (1876); In re Coy, 127 
U.S. 731 (1888). See Stein, Judicial Review of Determinations of Federal 
Military Tribunals, 11 BROOKLYN L. REV. 30, 41 (1941). 

* Carter v. McClaughry, 183 U.S. 365 (1902); Ex parte Campo, 71 F. Supp. 
543 (S.D. N.Y. 1947), aff'd, United States ex rel. Campo v. Swenson, 165 F. 
2d 213 (2d Cir. 1947). 

* Ex parte Mason, 105 U.S. 696 (1882); Johnson v. Biddle, 12 F. 2d 366 
(8th Cir. 1926). 
in a single specification®** or whether the same act is made the basis 

“ Bigrow v. Hiatt, 70 F. Supp. 826, 74 F. Supp. 240 (M.D. Pa. 1947), aff’d, 
168 F. 2d 992 (3d Cir. 1948). 

* Rose ex rel. Carter v. Roberts, 99 Fed. 948 (2d Cir. 1900), cert. denied 
sub. nom. Carter v. Roberts, 176 U.S. 684 (1900); Carter v. McClaughry, 183 
U.S. 365 (1902); McRae v. Henkes, 273 Fed. 108 (8th Cir. 1921), cert. denied 
sub. nom. Henkes v. McRae, 258 U.S. 624 (1922). Accord (civil court): Crapo 
v. Johnston, 144 F. 2d 863 (9th Cir. 1944), cert. denied, 323 U.S. 785 (1944), 
rehearing denied, 323 U.S. 818 (1945), 324 U.S. 886 (1945). 

* Dynes v. Hoover, 20 How. 65 (U.S. 1857) (holding that attempting to 
desert is included within desertion); Bankhead v. United States, 20 Ct. Cl. 
405 (1885) (holding that specific acts of drunkenness are included within 
habitual drunkenness). 

United States v. MacKenzie, Fed. Cas. No. 18,313 (S.D. N.Y. 1843); 
Vance v. United States, 30 Ct. Cl. 252 (1895); United States ex rel. Davis v. 
Waller, 225 Fed. 673 (E.D. Pa. 1915); Anderson v. Crawford, 265 Fed. 504 
(8th Cir. 1920); Rosborough v. Rossell, 150 F. 2d 809 (1st Cir. 1945); 
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but if any offense within the jurisdiction of the tribunal is stated, 
its lack of jurisdiction over other charges does not affect the validity 
of the sentence*’ unless, of course, its sentence would be illegal if 
imposed solely for the offense over which it has jurisdiction.** 

If a statute provides that no person shall be tried by court- 
martial for murder committed within the continental United States 
in time of peace the test is not whether conditions were, as a matter 
of fact, peaceable in the area or whether hostilities have ceased but 
whether the United States as a whole is completely at peace pur- 
suant to ratification of a treaty of peace.*® A statute requiring the 
military authorities to deliver a soldier charged with a civil crime, 
upon application, to the civil authorities for trial, except in time 
of war, does not entitle the soldier to object to trial by court-martial 
for a civil crime in time of peace”’® or to trial by a civil court for 
such a crime in time of war.°** 

The rulings of military tribunals on defensive pleas in confes- 
sion and avoidance, such as the statute of limitations®? and entrap- 
ment” are not subject to review by the civil courts. The weight of 
authority in the inferior federal courts applies the same rule to 
rulings on pleas of double jeopardy.** The Supreme Court has 





Ex parte Drainer, 65 F. Supp. 410 (N.D. Cal. 1946), aff'd, Gould v. Drainer, 
158 F. 2d 981 (9th Cir. 1947) ; Ex parte Mulvaney, 82 F. Supp. 743 (D. Hawaii 
1949) ; McCune v. Kilpatrick, 53 F. Supp. 80 (E.D. Va. 1943). Cf. Houston 
v. Moore, 5 Wheat. 1 (U.S. 1820) (Court considered constitutionality of statute 
conferring jurisdiction) ; Johnsen v. United States, 41 F. 2d 44 (9th Cir. 1930), 
cert. denied, 282 U.S. 864 (1930) ; Melvin v. United States, 45 Ct. Cl. 213 (1910) 
(hazing” sufficiently definite in statute conferring jurisdiction). 

* Crouch v. United States, 13 F. 2d 348 (9th Cir. 1926); Reilly c. Pescor, 
156 F. 2d 632 (8th Cir. 1946), cert. denied, 329 U.S. 790 (1946); Harris v. 
Sanford, 78 F. Supp. 963 (N.D. Ga. 1947). 

* Discussed infre. 

® Kahn v. Anderson, 255 U.S. 1 (1921); Givens v. Zerbst, 255 U.S. 11 
(1921). Cf. Ex parte Ortiz, 100 Fed. 955 (C.C. D. Minn. 1900). For a 
different test applied to determine the propriety of martial rule, see note 31, 
supra. 

© Ex parte Mason, 105 U.S. 696 (1882). 

" Kennedy v. Sanford, 166 F. 2d 568 (5th Cir. 1948), cert. denied, 333 U.S. 
864 (1948); Canella v. United States, 157 F. 2d 470 (9th Cir. 1946); United 
States v. Canella, 63 F. Supp. 377 (S.D. Cal. 1945) (thorough discussion of 
the problem). 

In re Bogart, Fed. Cas. No. 1,596 (C.C. D. Cal. 1873); In re White, 17 
Fed. 723 (C.C. D. Cal. 1883); In re Davison, 21 Fed. 618 (C.C. S.D. N.Y. 
1884); In re Zimmerman, 30 Fed. 176 (C.C. N.D. Cal. 1887); In re Cad- 
wallader, 127 Fed. 881 (C.C. D. Mo. 1904); Ex parte Townsend, 133 Fed. 74 
(D. Neb. 1904). 

* Romer vo. Squier, 1383 F. 2d 528 (9th Cir. 1943), cert. denied, 318 U.S. 
785 (1943). 

“In re Bogart, Fed. Cas. No. 1,596 (C.C. D. Cal. 1873); In re Esmond, 
5 Mackey 64 (D.C. 1886); United States v. Maney, 61 Fed. 40 (C.C. D. Minn. 
1894) ; Rose ex rel. Carter v. Roberts, 99 Fed. 948 (2d Cir. 1900), cert. denied 








288 OHIO STATE LAW JOURNAL [Vol. 10 


considered this question on three occasions but has not decided it 
because in each case it approved of the court-martial’s ruling.” 
When court-martial jurisdiction is dependent upon continued active 
military status a court-martial has no jurisdiction over an offense 
committed in a prior enlistment or tour of active duty. The claim 
of discharge or release from active duty is, therefore, not merely 
defensive and a court-martial’s ruling on it may be challenged on 
collateral attack.®* 


LAWFULNESS OF THE SENTENCE 


Incident to a collateral attack on a sentence of a court-martial 
a civil court may examine the record of the tribunal to determine 
whether it reached its findings and sentence by the majority re- 
quired by statute.** That the court-martial announced in pro- 
nouncing sentence that a recommendation for clemency would be 
made and all of the members later joined in a recommendation for 
substantial reduction of the sentence does not affect the validity 
of the sentence actually imposed.** The fact that only two-thirds 
of the members voted for findings of guilt does not affect the 
validity of a sentence requiring a three-fourths vote if three- 





sub. nom. Carter v. Roberts, 176 U.S. 684 (1900); Sanford v. Robbins, 115 
F. 2d 435 (5th Cir. 1940), cert. denied sub. nom. Robbins v. Sanford, 312 U.S. 
697 (1940). Cf In re Stubbs, 133 Fed. 1012 (C.C. D. Wash. 1905); Ex parte 
Costello, 8 F. 2d 386 (E.D. Va. 1925); Wrublewski v. McInerney, 166 F. 2d 
243 (9th Cir. 1948). The question of double jeopardy may not be considered 
in a collateral attack on a judgment of a federal district court. Crapo v. 
Johnston, 144 F. 2d 863 (9th Cir. 1944), cert. denied, 323 U.S. 785 (1944), 
rehearing denied, 323 U.S. 818 (1945), 324 U.S. 886 (1945). 

*® Carter v. McClaughry, 183 U.S. 365 (1902); Bishop v. United States, 
197 U.S. 334 (1905); Wade v. Hunter, 69 S. Ct. 834 (1949) (case withdrawn 
from one court-martial and referred to another after the evidence and argu- 
ments of counsel had been heard and the court had granted a continuance to 
secure additional witnesses). See Crane, Double Jeopardy and Courts-Martial, 
3 MINN. L. REv. 181, 187 (1919). 

"United States ex rel. Hirshberg v. Cooke, 336 U.S. 210 (1949) (after 
committing offense accused was discharged from the Navy and reenlisted the 
following day); United States ex rel. Viscardi v. MacDonald, 265 Fed. 695 
(E.D. N.Y. 1920) (naval reservist relieved from active duty after committing 
offense but recalled to active duty before trial). Cf. notes 58, 60, supra. 

* Stout v. Hancock, 146 F. 2d 741 (4th Cir. 1944), cert. denied sub. nom. 
Hancock v. Stout, 325 U.S. 850 (1945); Hurse v. Caffey, 59 F. Supp. 363 
(N.D. Tex. 1945); Ha parte Besherse, 63 F. Supp. 997 (D. Mont. 1945), 
appeal dism. sub. nom. Besherse v. Weyland, 155 F. 2d 723 (9th Cir. 1946); 
Ex parte Campo, 71 F. Supp. 543 (S.D. N.Y. 1947), aff'd sub. nom. United 
States ex rel. Campo v. Swenson, 165 F. 2d 213 (2d Cir. 1947); Thompson v. 
Sanford, 79 F. Supp. 584 (N.D. Ga. 1946); McDaniel v. Hiatt, 78 F. Supp. 
573 (M.D. Pa. 1948); Brown v. Hunter, 172 F. 2d 487 (10th Cir. 1949). 

* Brown v. Hunter, 172 F. 2d 487 (10th Cir. 1949). The reason for this 
procedure was that the statute, since amended in this respect, required a sen- 
tence of death or life imprisonment upon conviction of rape. 
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fourths voted for the sentence.*® In the absence of statutory pro- 
hibition the reviewing authority (officer who appointed the court- 
martial) may return the record of trial for reconsideration of the 
sentence and an increased sentence imposed upon such reconsidera- 
tion is valid.’ 

If a statute provides that the record of a court-martial trial 
shall be examined prior to confirmation by a board of review con- 
sisting of not less than three officers, a civil court may inquire 
whether such examination was made but the fact that one member 
of the board of review was absent is not fatal'* and neither is the 
fact that exhibits were withdrawn from the record before it reached 
the board of review.’ If a statute requires that the sentence be 
confirmed by the President or some other superior official such 
confirmation is a judicial act which requires the exercise of per- 
sonal discretion.'** However, the sign manual of the President is 
not required and a civil court will not go behind a certificate of 
the secretary of the department that the President did act.‘ A 
statute requiring approval of the sentence by the “commanding 
officer” is satisfied by approval by the President.’ Promulgation 
of the sentence in orders is not jurisdictional, so the fact that the 
accused was discharged from the service prior to promulgation does 
not affect the validity of the sentence.'°* The President or the sec- 
retary of the department acting for him may, as an incident of 
the pardoning power, commute a sentence, that is, change its 
nature, as from death to life imprisonment.'*’ The President may 
approve the entire sentence although he disapproves some of the 





” Ex parte Campo, note 97, supra. Petitioner contended that the statutory 
requirement of a three-fourths vote on the sentence coerced the consciences of 
the members who voted not guilty in violation of the First Amendment. 

Ex parte Reed, 100 U.S. 13 (1879); Swaim v. United States, 165 U.S. 
553 (1897) ; See Fratcher, op. cit., note 4, supra, 34-35, 45. 

* Flackman v. Hunter, 75 F. Supp. 871 (D. Kans. 1948). 

2 Romero v. Squier, 133 F. 2d 528 (9th Cir. 1943), cert. denied, 318 U.S. 
785 (1948). Cf. Hicks v. Hiatt, 64 F. Supp. 238 (M.D. Pa. 1946) [saying (the 
case was moot) that appellate review was inadequate because the board failed 
to find that the court-martial’s errors were prejudicial]. Cf. Ex parte Mason, 
256 Fed. 384 (N.D. N.Y. 1882). 

“ Runkle v. United States, 122 U.S. 543 (1887). Accord: McLean v. United 
States, 73 F. Supp. 775 (W.D. S.C. 1947). Cf. Bishop v. United States, 197 
U.S. 334 (1905); United States ex rel. French v. Weeks, 259 U.S. 326 (1922) ; 
Melvin v. United States, 45 Ct. Cl. 213 (1910). 

1 United States v. Page, 137 U.S. 673 (1891); United States v. Fletcher, 
148 U.S. 84 (1893); Ide v. United States, 150 U.S. 517 (1893). 

1% Martin v. Mott, 12 Wheat. 19 (U.S. 1827). 

# Lyon v. United States, 48 Ct. Cl. 5 (1912). 

17 Bx parte Wells, 18 How. 307 (U.S. 1855) (sentence of civil court) ; Mullan 
v. United States, 212 U.S. 561 (1909) (naval court-martial); Aderhold v. 
Menefee, 67 F. 2d 345 (5th Cir. 1933) (naval court-martial; cummutation by 
Secretary of the Navy). 
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findings of guilty.’ 

A court-martial sentence is subject to collateral attack if its 
imposition for the offenses of which the court-martial had juris- 
diction and found the accused guilty is prohibited by statute or 
executive regulations.’°® If the offenses of which the court-martial 
did have jurisdiction warrant the sentence, however, the fact that 
it lacked jurisdiction of some of the offenses will not affect the 
validity of the sentence.''® It would seem that a sentence which is 
proper as to type of punishment but excessively long is void only 
as to the excess.''' The civil courts recognize the rule of military 
law, which differs from the common law rule, that sentences pre- 
sumptively run consecutively not concurrently.’ A civil court has, 
of course, no concern with the severity of a court-martial sentence 
so long as it was within the power of the court-martial to impose." 

The court-martial may and, in the modern practice, commonly 
does leave designation of the place of confinement to the reviewing 
or confirming authority.’'* If confinement in a penitentiary is 
authorized by law for the offense involved a penitentiary may be 
designated''® and in such cases military prisoners are governed by 
the same rules as those sentenced by the civil courts, notwith- 
standing the fact that they would have more liberal parole priv- 
ileges if confined in a disciplinary barracks.''® If a statute pro- 


Carter v. McClaughry, 183 U.S. 365 (1902). 

” Dynes v. Hoover, 20 How. 65 (U.S. 1857) Rose ex rel. Carter v. Roberts, 
99 Fed. 948 (2d Cir. 1900), cert. denied sub. nom. Carter v. Roberts, 176 U.S. 
684 (1900); Carter v. Roberts, 177 U.S. 496 (1900); Carter v. McClaughry, 
183 U.S. 365 (1902); In re Langan, 123 Fed. 132 (C.C. E.D. Mo. 1903); 
Colman v. United States, 38 Ct. Cl. 315 (1903); Tullidge v. Biddle, 4 F. 2d 
897 (8th Cir. 1925); Sanford v. Callan, 148 F. 2d 376 (5th Cir. 1945), cert. 
dism. sub. nom. Callan v. Sanford, 326 U.S. 679 (1945). Contra: In re Biddle, 
Fed. Cas. No. 18, 236 (C.C. D.C. 1855). Cf. Williams v. United States, 24 
Ct. Cl. 306 (1889) (whether sentence sufficiently definite for enforcement). 

“9 Crouch v. United States, 13 F. 2d 348 (9th Cir. 1926); Harris v. San- 
ford, 78 F. Supp. 963 (N.D. Ga. 1947); McClellan v. Humphrey, 83 F. Supp. 
510 (M.D. Pa. 1949). ‘ 

11 United States v. Pridgeon, 153 U.S. 48 (1894); McKee v. Johnston, 109 
F. 2d 273 (9th Cir. 1939), cert. denied, 309 U.S. 664 (1940). These cases in- 
volve sentences of federal district courts. 

u2 Kirkman v. McClaughry, 160 Fed. 436 (8th Cir. 1907). 

48 Dynes v. Hoover, 20 How. 65 (U.S. 1857). Cf. Burns ex rel. Burns v. 
Sanford, 77 F. Supp. 464 (N.D. Ga. 1948). 

44 Givens v. Zerbst, 255 U.S. 11 (1921); In re Brodie, 128 Fed. 665 (8th 
Cir. 1904). 

"5 Bx parte Mason, 105 U.S. 696 (1882); McGlensy v. Van Vranken, 163 
U.S. 694 (1895), reversing Ex parte Van Vranken, 47 Fed. 888 (C.C. E.D. 
Va. 1891); Givens v. Zerbst, note 114, supra; In re Brodie, note 114, supra; 
Yates v. Hunter, 174 F. 2d 347 (10th Cir. 1949). 

u8 Fitch v. Hiatt, 48 F. Supp. 388 (M.D. Pa. 1942); Johnson v. Hiatt, 71 
F. Supp. 865 (M.D. Pa. 1947); aff'd, 163 F. 2d 1018 (3d Cir. 1947), cert. 
denied, 333 U.S. 829 (1948). 
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hibits confinement in a penitentiary unless an act or omission of 
which the accused is convicted is a civil crime punishable by peni- 
tentiary confinement by the civil courts, the fact that the offense 
is charged as a military offense (i.e., conduct prejudicial to good 
order and military discipline) will not prevent designation of a 
penitentiary so long as an act involved in the offense is a civil 
crime.'"” 

If an unauthorized institution is designated as the place of 
confinement the designation is subject to collateral attack™*® but 
the civil court will not order the prisoner’s release; it will merely 
give the military authorities an opportunity to designate a proper 
place of confinement.'*® In the absence of statutory prohibition, 
although a disciplinary barracks was originally designated as the 
place of confinement, the prisoner may later be transferred to a 
reformatory’”’ or a penitentiary.’*: But a statute providing that 
persons sentenced to “confinement, not in a penitentiary, shall be 
confined in the United States Disciplinary Barracks or elsewhere 
as the Secretary of War or the reviewing authority may direct, 
but not in a penitentiary,” prevents transfer to a penitentiary.'** 
The fact that a person under sentence of court-martial is discharged 
or dismissed from the service does not prevent execution of the 
unexecuted portion cf the sentence.'** 


REGULARITY OF TRIAL PROCEDURE 


A civil court may examine the evidence received by an admin- 
istrative tribunal to determine whether its findings are supported 
by substantial evidence.'** A civil court may not inquire into the 
evidence or lack of evidence received by a military tribunal and 
has no concern whatever with the weight or credibility of the evi- 
dence or its sufficiency to support the findings, these questions be- 





47 Bx parte Mason, note 115, supra. 

“8 Hx parte Hewitt, Fed. Cas. No. 6,442 (S.D. Miss. 1869). 

4° Givens v. Zerbst, 255 U.S. 11 (1921); Kelly v. Hunter, 80 F. Supp. 851 
(D. Kans. 1948). Accord: In re Bonner, 151 U.S. 242 (1894) (sentence of 
federal district court). 

™ Green v. Schilder, 162 F. 2d 803 (10th Cir. 1947), cert. denied, 332 U.S. 
838 (1947). 

™ Kelly v. Hunter, 80 F. Supp. 851 (D. Kans. 1948). Cf. O’Malley v. Hiatt, 
74 F. Supp. 44 (M.D. Pa. 1947). 

2 Kelly v. Hunter, note 121, supra. 

% Carter v. McClaughry, 183 U.S. 365 (1902); O’Malley v. Hiatt, 74 F. 
Supp. 44 (M.D. Pa. 1947); Steele v. Humphrey, 80 F. Supp. 544 (M.D. Pa. 
1948). 

$10, Administrative Procedure Act. June 11, 1946, 60 Stat. 243, 
5 U.S.C. §1009. Cf. Zakonaite v. Wolf, 226 U.S. 272 (1912); United States 
ex rel. Bilokumsky v. Tod, 263 U.S. 149 (1923) ; United States ex rel. Vajtauer 
v. Commissioner of Immigration, 273 U.S. 103 (1927). 
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ing wholly for the military reviewing authorities.’** A civil court 
may not review a military tribunal’s rulings on the admission or 
exclusion of evidence,'** even when it is alleged that the tribunal’s 
findings are based upon perjured evidence,’*? a coerced confes- 
sion,’** or evidence procured by means of an unlawful search and 
seizure in violation of the Fourth Amendment to the Constitution.’** 

As has been seen, a military tribunal’s erroneous rulings on 
questions within its jurisdiction, such as challenges, pleas, and the 
admissibility of evidence, are not reviewable on collateral attack. 
Some procedural requirements imposed by statute or executive 
regulation are, however, jurisdictional.'*® For example, if an execu- 
tive regulation prohibits a court-martial from proceeding with a 
case after the issue of insanity is raised, its doing so may be beyond 
its jurisdiction.*** Likewise, if a statute prohibits the trial judge 


% United States v. Fletcher, 148 U.S. 84 (1893); Swaim v. United States, 
165 U.S. 553 (1897); Carter v. McClaughry, 183 U.S. 365 (1902); Collins v. 
McDonald, 258 U.S. 416 (1922); Im re Yamashita, 327 U.S. 1 (1946); Hum- 
phrey v. Smith, 336 U.S. 695 (1949); In re Corbett, Fed. Cas. No. 3,219 
(E.D. N.Y. 1877); Rose ex rel. Carter v. Roberts, 99 Fed. 948 (2d Cir. 
1900) ; cert. denied sub. nom. Carter v. Roberts, 176 U.S. 684 (1900); United 
States ex rel Okenfus v. Schulz, 67 F. Supp. 528 (S.D. N.Y. 1946); Bigrow v. 
Hiatt, 70 F. Supp. 826, 74 F. Supp. 240 (M.D. Pa. 1947), aff'd, 168 F. 2d 992 (3d 
Cir. 1948) ; Krull v. Hiatt, 74 F. Supp. 349 (M.D. Pa. 1947) ; McDaniel v. Hiatt, 
78 F. Supp. 573 (M.D. Pa. 1948); Lewis v. Sanford, 79 F. Supp. 77 (N.D. 
Ga. 1948); Adams v. Hiatt, 79 F. Supp. 433 (M.D. Pa. 1948); Ex parte 
Steele, 79 F. Supp. 428 (M.D. Pa. 1948); Montalvo v. Hiatt, 174 F. 2d 645 
(5th Cir. 1949); Duval v. Humphrey, 83 F. Supp. 457 (M.D. Pa. 1949); 
McClellan v. Humphrey, 83 F. Supp. 510 (M.D. Pa. 1949); Hayes v. Hunter, 
83 F. Supp. 940 (D. Kans. 1948). Contra: Hicks v. Hiatt, 64 F. Supp. 238 
(M.D. Pa. 1946). Cf. United States ex rel. Marino v. Hildreth, 61 F. Supp. 
667 (E.D. N.Y. 1945); Boone v. Nelson, 72 F. Supp. 807 (D. Me. 1947); Burns 
ex rel. Burns v. Sanford, 77 F. Supp. 464 (N.D. Ga. 1948). 

® Rogers v. United States, 270 U.S. 154 (1926); In re Yamashita, 327 U.S. 
1 (1946); United States ex rel. Okenfus v. Schulz, note 125, supra; Adams v. 
Hiatt, note 125, supra; Ex parte Steele, note 125, supra; McClellan v. Hum- 
phrey, note 125, supra. ,Cf. Burns ex rel. Burns v. Sanford, 77 F. Supp. 464 
(N.D. Ga. 1948). 

™ Carter v. Woodring, 92 F. 2d 544 (D.C. Cir. 1937), cert. denied, 302 U.S. 
752 (1937); McDaniel v. Hiatt, 78 F. Supp. 573 (M.D. Pa. 1948). Contra: 
Hicks v. Hiatt, 64 F. Supp. 238 (M.D. Pa. 1946). 

8 Collins v. McDonald, 258 U.S. 416 (1922); Burall v. Johnston, 134 F. 2d 
614 (9th Cir. 1943), cert. denied, 319 U.S. 768 (1943), rehearing denied, 320 
U.S. 810, 812 (1943). 

In re Meader, 60 F. Supp. 80 (E.D. N.Y. 1945); Richardson v. Zuppan, 
81 F. Supp. 809 (M.D. Pa. 1949). Accord (federal district court sentence) : 
Price v. Johnston, 125 F. 2d 806 (9th Cir. 1942), cert. denied, 316 U.S. 677 
(1942), rehearing denied, 316 U.S. 712 (1942). Cf. Romero v. Squier, 133 F. 
2d 528 (9th Cir. 1943), cert. denied, 318 U.S. 785 (1943); Grewe v. France, 
75 F. Supp. 433 (E.D. Wis. 1948). 

Dynes v. Hoover, 20 How. 65 (U.S. 1857); Runkle v. United States, 122 
U.S. 543 (1887). Cf. Mullan v. United States, 212 U.S. 516 (1909). 

%1 United States v. Hunt, 254 Fed. 365 (S.D. N.Y. 1918). 
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advocate from attending closed sessions of the court-martial, his 
presence at such a session may oust jurisdiction.*** If a statute 
requires the presence of the accused at the trial, a court-martial 
which proceeds in his absence is probably without jurisdiction.’ 
No doubt proceeding in the absence of a statutory quorum, or in 
the absence of the law member when his presence is required by 
statute, would oust jurisdiction."** Except in such rare cases, in 
which the irregularity goes to the constitution of the tribunal or 
its jurisdiction over the person or the subject-matter, the failure 
of a military tribunal to follow statutory or executive regulations 
governing its procedure does not subject its judgment to collateral 
attack.?** 


Until recent years it was well settled that the denial by a civil 
court in a criminal case of rights guaranteed by the Fifth and 
Sixth Amendments to the Constitution did not subject its judgment 
to collateral attack.** By a series of fairly recent decisions the 
United States Supreme Court greatly expanded the functions of 
the writ of habeas corpus as a method of reviewing decisions of 
state and federal courts in criminal cases, extending the scope of 
inquiry to denials of rights under the Fifth, Sixth and Fourteenth 
Amendments which operated to deprive the defendant of a fair 
trial as conceived by the common law.'*? One of these decisions 





12 United States ex rel. Innes v. Crystal, 131 F. 2d 576 (2d Cir. 1943), 
cert. denied, 319 U.S. 755 (1948), rehearing denied, 319 U.S. 783 (1943). 
Contra (not jurisdictional): Ex parte Tucker, 212 Fed. 569 (D. Mass. 1913); 
United States ex rel. Innes v. Hiatt, 141 F. 2d 664 (3d Cir. 1944). 

183 See Weirman v. United States, 36 Ct. Cl. 236 (1901). 

™ A.W. 8, §206, Title II, Act June 24, 1948, 62 STAT. 628, 10 U.S.C.A. §10 
provides “That no general court-martial shall receive evidence or vote upon its 
findings or sentence in the absence of the law member regularly detailed.” Cf. 
Duval v. Humphrey, 83 F. Supp. 457 (M.D. Pa. 1949). 

*® Keyes v. United States, 109 U.S. 336 (1883) (that officer who signed the 
charges acted as a witness for the prosecution and also as a member of the 
court not jurisdictional) ; McMicking v. Schields, 238 U.S. 99 (1915) (that 
military tribunal refused compliance with an executive regulation requiring 
it to grant an accused two days in which to prepare his defense not 
jurisdictional). 

*%*® Matter of Moran, 203 U.S. 96 (1906); Goto v. Lane, 265 U.S. 393 (1924). 

7 F’.g., Moore v. Dempsey, 261 U.S. 86 (1922) (court under mob pressure) ; 
Powell v. Alabama, 287 U.S. 45 (1932) (denial of counsel) ; Mooney v. Holohan, 
294 U.S. 103 (1935) (prosecution knowingly using perjured testimony and 
suppressing the truth); Johnson v. Zerbst, 304 U.S. 458 (1937); Walker v. 
Johnston, 312 U.S. 275 (1941) (coerced plea of guilty); Smith v. O’Grady, 
312 U.S. 329 (1941) (plea of guilty secured by trick); Waley v. Johnston, 
316 U.S. 101 (1942) (coerced plea of guilty) ; Cochran v. Kansas, 316 U.S. 255 
(1942) (denial of right to appeal); Pyle v. Kansas, 317 U.S. 213 (1942) 
(prosecution securing perjured testimony by threats and intimidating defense 
witnesses); Williams v. Kaiser, 323 U.S. 471 (1945); Price v. Johnston, 334 
U.S. 266 (1948) (prosecution knowingly using perjured testimony). See 
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suggested that the denial of the constitutional right involved (coun- 
sel) ousted the court’s jurisdiction.*** This is certainly not true 
in the usual use of the term “jurisdiction” and the Court itself 
recognized that fact in a later opinion by stating that relief would 
be granted by habeas corpus if the trial court lacked jurisdiction 
or if it denied constitutional rights.'*® It would seem, then, that 
this series of decisions does not change the traditional concept of 
jurisdiction ; it merely expands the use of the writ of habeas corpus 
in the review of judgments of civil courts. 

Several inferior federal courts have stated or acted on the as- 
sumption that this series of decisions effected a corresponding ex- 
tension of the scope of inquiry incident to a collateral attack on a 
judgment of a military tribunal'*® and one such court has given 
relief from a court-martial sentence on the ground of denial of due 
process of law.'*! Several other inferior federal courts have denied 





Bowen v. Johnston, 306 U.S. 19, 23 (1939); The Freedom Writ—The Expand- 
ing Use of Federal Habeas Corpus, 61 Harv. L. Rev. 657-675 (1948). 

1% Johnson v. Zerbst, note 137, supra, 468. 

1 Waley v. Johnston, note 137, supra, 104. See United States ex rel. Innes 
v. Hiatt, 141 F. 2d 664, 665-666 (3d Cir. 1944). 

“© Schita v. King, 133 F. 2d 283 (8th Cir. 1943) [denial of competent counsel; 
intimidation of witnesses; the same court later decided that denial of due 
process had not been established, Schita v. Cox, 139 F. 2d 971 (8th Cir. 1944), 
cert. denied sub. nom. Schita v. Pescer, 322 U.S. 761 (1944), rehearing denied, 
323 U.S. 810 (1944); United States ex rel. Innes v. Hiatt, 141 F. 2d 664 (3d 
Cir. 1944) (trial judge advocate present in closed session; this is the most care- 
fully considered opinion adopting this view); Altmayer v. Sanford, 148 F. 2d 
161 (5th Cir. 1945) (denial of counsel); Hironimus v. Durant, 168 F. 2d 288 
(4th Cir. 1948), cert. denied sub. nom. Durant v. Hironimus, 335 U.S. 818 
(1948) ; Jackson v. Gough, 170 F. 2d 630 (5th Cir. 1948), cert. denied sub. nom. 
Jackson v. United States, 336 U.S. 938 (1949) (Negroes systematically ex- 
cluded from court); Benjamin v. Hunter, 169 F. 2d 512 (10th Cir. 1948) 
(pre-trial investigation not impartial) ; Brown v. Sanford, 170 F. 2d 344 (5th 
Cir. 1948) (coerced confession); Montalvo v. Hiatt, 174 F. 2d 645 (5th Cir. 
1948) ; Hicks v. Hiatt, 64 F. Supp. 238 (M.D. Pa. 1946) (improper remarks of 
counsel in argument) ; Boone v. Nelson, 72 F. Supp. 807 (D. Me. 1947) 
(coerced confession); O’Malley v. Hiatt, 74 F. Supp. 44 (M.D. Pa. 1947); 
Beets v. Hunter, 75 F. Supp. 825 (D. Kans. 1948) (court-martial “saturated 
with tyranny”) ; Flackman v. Hunter, 75 F. Supp. 871 (D. Kans. 1948) (denial 
of counsel) ; Jackson v. Sanford, 79 F. Supp. 74 (N.D. Ga. 1947) (denial of 
counsel); Randle v. Sanford, 79 F. Supp. 585 (N.D. Ga. 1946) (inadequate 
pre-trial investigation) ; Durant v. Hiatt, 81 F. Supp. 948 (N.D. Ga. 1948) 
(inadequate time in which to prepare defense) ; Hayes v. Hunter, 83 F. Supp. 
940 (D. Kans. 1948). Cf. United States ex rel. Williams v. Barry, 260 Fed. 
291 (S.D. N.Y. 1919). As the only cases in which denials of due process were 
found to exist are Hicks v. Hiatt and Beets v. Hunter, the denials of certiorari 
by the Supreme Court are not significant. 

Shapiro v. United States, 107 Ct. Cl. 650, 69 F. Supp. 205 (1947) (denial 
of continuance to prepare defense). Relief was granted in Beets v. Hunter, 
note 140, supra, but it is not clear that the ground was denial of a right under 
the Fifth or Sixth Amendment. 
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or questioned this extension.'* 


The problem of whether the expanded scope of inquiry on 
habeas corpus should be considered to extend to review of judg- 
ments of military tribunals involves three questions. The first is 
whether the Fifth and Sixth Amendments have any application 
whatever to trials by military tribunals. The language of the 
amendments, so far as it relates to procedure, appears to be lim- 
ited to procedure in civil trials for crimes.'** The concurring opin- 
ion of Chief Justice White in Ex parte Milligan,'** in which three 
other justices joined, stated categorically “the the power of Con- 
gress, in the government of the land and naval forces and of the 
militia, is not at all affected by the fifth or any other amendment” 
and the majority opinion stated that the jury trial provision of 
the Sixth Amendment had no application.’** The Supreme Court 
has held that the war powers of the government are not affected 





2 Waite v. Overlade, 164 F. 2d 722 (7th Cir. 1948), cert. denied, 334 U.S. 
812 (1948) (a carefully reasoned opinion, pointing ou that the Supreme 
Court has cited with approval in recent opinions the older cases declaring a 
narrow scope of review. Two justices dissented from the Supreme Court’s 
ruling denying certiorari, indicating that the Court considered this a test 
case.) ; United States ex rel. Innes v. Crystal, 131 F. 2d 576 (2d Cir. 1943) 
cert. denied (case moot), 319 U.S. 755 (1943), rehearing denied, 319 U.S. 783 
(1943); Henry v. Hodges, 171 F. 2d 401 (2d Cir. 1948), cert. denied, 69 S. Ct. 
937 (1949), rehearing denied sub. nom. Henry v. Smith, 69 S. Ct. 1167 (1949) 
(inadequate pre-trial investigation) ; Ex parte Benton, 63 F. Supp. 808 (N.D. 
Cal. 1945) (trial judge advocate present at closed session). Cf Wrublewski 
v. McInerney, 166 F. 2d 243 (9th Cir. 1948); Richardson v. Zuppan, 81 F. 
Supp. 809 (M.D. Pa. 1949). See Collateral Attack on Courts-Martial in the 
Federal Courts, 57 YALE L. J. 483-489 (1948); Fairman, op. cit., note 15, 
supra, 620-623, 631. 

*8 Amdt. 5: “No person shall be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or indictment of a Grand Jury, ex- 
cept in cases arising in the land or naval forces, or in the Militia, when in 
actual service in time of war or public danger; nor shall any person be subject 
for the same offense to be twice put in jeopardy of life or limb; nor shall be 
compelled in any criminal case to be a witness against himself, nor be deprived 
of life—liberty, or property,without due process of law; .. .” 

Amdt. 6: “In all criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial, by an impartial jury of the State and district 
wherein the crime shall have been committed, which district shall have been 
previously ascertained by law, and to be informed of the nature and cause of 
the accusation; to be confronted with the witnesses against him; to have com- 
pulsory process for obtaining witnesses in his favor, and to have the assist- 
ance of counsel for his defense.” 

“4 Wall. 2, 1388 (U.S. 1866). Accord: Ex parte Benton, 63 F. Supp. 808 
(N.D. Cal. 1945). Cf. Closson v. United States ex rel. Armes, 7 App D.C. 
460 (1896). 

™“® Tbid., 128. Accord (as to military trial for violation of the laws of war): 
United States ex rel. Quirin v. Cox, 317 U.S. 1, 29 (1942). See Zucker v. 
United States, 161 U.S. 475, 481 (1896). 
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by the restrictions imposed by the Fifth and Sixth Amendments.*** 
In holding that the trial by jury provision of the Sixth Amendment 
is inapplicable to trials by military tribunal for violation of the 
laws or war the Court has recently used language suggesting that 
none of the guarantees of the Fifth and Sixth Amendments is 
applicable to military trials.‘*7 Three years ago it held that the 
right of confrontation by witnesses given by the Sixth Amend- 
ment does not extend to trials by military tribunal and that that 
right is not guaranteed in such trials by the due process clause of 
the Fifth Amendment.'*® It is noteworthy that counsel for the 
defense was not guaranteed by statute in military trials until 1916 
and the denial of such counsel was not deemed a violation of the 
Fifth or Sixth Amendments.'*’ 

The then Judge Advocate General of the Army made a very 
thorough study of the question some fifty years ago and reached 
the conclusion that the due process clause of the Fifth Amendment 
can have no application to military trials because its guarantee 
is of the ordinary process of the civil law, that is, the common law 
concept of a fair trial, a concept which has no meaning in a mili- 
tary situation.’*° Assuming, for the purposes of argument, that 
the due process clause does have some application to military tri- 
bunals, what meaning can it have as applied to them? The courts 
which hold it does apply concede that it does not guarantee a com- 
mon law form of trial.!*' The Supreme Court has held that a mili- 





™ Miller v. United States, 78 U.S. 268, 304 (1870). And in Neely v. Henkel, 
180 U.S. 109, 122 (1901) the Court said that the provisions of the Fifth and 
Sixth Amendments have no relation to the trial of an American citizen by a 
tribunal constituted by a United States military government of occupied for- 
eign territory. 

“7 United States ex rel. Quirin v. Cox, 317 U.S. 1, 39-45 (1942). 

“8 In re Yamashita, 327 U.S. 1, 18-23 (1946). The dissenting opinions of 
Murphy and Rutledge, JJ., indicate that they thought the Court was holding 
that the Fifth Amendment is wholly inapplicable to military trials. Jbid., pp. 
26-27, 78-81 . See Homma v. Patterson, 327 U.S. 759 (1946). Accord (as to 
courts-martial): Mullan v. United States, 42 Ct. Cl. 157, 176 (1907), aff'd, 
212 U.S. 516 (1909); Reaves v. Ainsworth, 219 U.S. 296 (1911). The use of 
depositions in trials by courts-martial is sanctioned by statute. A.W. 25, § 
215, Title II, Act June 24, 1948, 62 STaT. 631, 10 U.S.C.A. $1496. See Covington, 
Judicial Review of Courts-Martial, 7 GEO. WASH. L. REV. 503, 506-507 ( (19389). 

4° 1 WINTHROP, MILITARY LAW AND PRECEDENTS 241 (2d ed. 1896). The 
argument that a statute conferring a right to counsel imposes a jurisdictional 
requirement is, of course, wholly different from one that the assistance of 
counsel provision of the Sixth Amendment or the due process clause of the 
Fifth imposes such a requirement. See Hayes v. Hunter, 83 F. Supp. 940 (D. 
Kans. 1948). 

Lieber, The Supreme Court on the Military Status, 31 Am. L. REv. 342, 
348-348 (1897). 

* United States ex rel. Innes v. Hiatt, 141 F. 2d 664, 666 (3d Cir. 1944); 
Hicks v. Hiatt, 64 F. Supp, 238 (M.D. Pa. 1946). 
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tary tribunal which heard the evidence against the accused in his 
absence, denied him the right to see or hear the evidence against 
him, and refused to let him cross-examine the witnesses against 
him or call any witnesses in his own defense did not deny due 
process so long as these acts were not prohibited by statute or 
regulation.'*? It decided that a trial by court-martial in which the 
same person acted as accuser, prosecution witness and judge was 
not in excess of jurisdiction.’** These procedures certainly did not 
satisfy the common law concept of a fair trial or hearing. It would 
seem then, that if the due process clause of the Fifth Amendment 
has any application whatever to military trials, it does nothing 
more than guarantee the procedure prescribed by statute or regu- 
lation. It has been seen that violation of a statute or regulaticn 
governing procedure which was intended to be jurisdictional al- 
ways has been a ground for collateral attack.‘** That being so, 
even if the expansion of the function of habeas corpus does extend 
to military cases, it does not actually broaden the pre-existing scope 
of inquiry. 

The third question involved in the problem of whether the 
broadened scope of habeas corpus extends to military cases is that 
of the jurisdiction of the reviewing civil courts. The Supreme 
Court has appellate jurisdiction over the federal courts and, in 
cases involving federal law, over the state courts. In the absence 
of Congressional restriction it may exercise such jurisdiction as 
it chooses. Several of the decisions announcing the expanded func- 
tion of habeas corpus in civil cases indicate that this is the crea- 
tion of a new type of appellate review, usable if other forms of 
appellate review are unavailable or inadequate.’ But neither the 





*2 Reaves v. Ainsworth, 219 U.S. 296 (1911). The case involved a Promotion 
Board but the opinion is of broader application. It is, of course, unthinkable 
that Congress or the military authorities would tolerate such procedure in the 
case of a tribunal with penal power. Discharge of career officers of the Regular 
Army after a “hearing” of this type is authorized by existing law. §§507, 
509, 514, Act Aug. 7, 1947, 61 STAT. 883, 10 U.S.C. §§$511, 513, 518 (Supp. 1947). 
Cf. Mullan v. United States, 212 U.S. 516 (1909). 

‘8 Keyes v. United States, 109 U.S. 336 (1883). 

* Note 130, supra. Most of the allegations of denial of due process made in 
the cases cited in note 140, supra, did not involve violation of any procedural 
statute or regulation. The ground for relief in Shapiro v. United States, note 
141, supra, was the denial of a continuance in which to prepare the defense, 
no right to which is given by statute or regulation. It was held in Jn re Yama- 
shita, 327 U.S. 1, 58-59 (1946) that such denial of a continuance is not a 
ground for collateral attack. Accord (even when an applicable regulation 
directs the granting of a continuance under such circumstance): McMickins v. 
Schields, 238 .S. 99 (1915). The opinions cited in note 140 and 141, supra, 
appear to import alien common law concepts into military law. 

= Moore v. Dempsey, 261 U.S. 86 (1922); Mooney v. Holohan, 294 U.S. 103 
(1935) ; Waley v. Johnston, 316 U.S. 101 (1942); Cochran v. Kansas, 316 U.S. 
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Supreme Court nor any other civil court has appellate jurisdiction 
over military tribunals.’** This being so, the federal civil courts 
have no power to extend a new form of appellate review over such 
tribunals. That the expanded function of habeas corpus is inappli- 
cable to review of judgments of military tribunals is implicit in 
the language of a recent opinion of the Supreme Court.'*? 


THE EFFECT OF ARTICLES OF WAR 50 AND 53 


The rule that a judgment of a court-martial is subject to col- 
lateral attack to the same extent as a judgment of a justice of 
the peace’** was adopted at a time when the jurisdiction of courts- 
martial over offenses was narrowly limited, when they numbered 
no lawyers among their membership, and when their judgments 
were not subject to appellate review.’*’ The jurisdiction of general 
courts-martial of the Army and Air Force over offenses has been 
expanded to include all crimes cognizable by a federal district 
court, the common law crimes, military offenses and violations of 
the laws of war.’® In 1920 Congress provided that each general 
court-martial should have a law member, that every record of trial 
by general court-martial should be reviewed by the staff judge 
advocate of the appointing authority, and that every such record 
should be further reviewed for legal sufficiency, in the Office of 
the Judge Advocate General, who was given power to reverse con- 
victions.’** After this the Supreme Court held that the rule which 
applied to the judgment of a justice of the peace and like inferior 
tribunals, that it is void on its face unless the record upon which 
it is based shows all jurisdictional requisites, is inapplicable to 
the judgment of a general court-martial.’ 

By legislation effective this year Congress provided that the 
law member of a general court-martial must be an officer of the 
Judge Advocate General’s Corps, or a member of the bar of a 


255 (1942). Presumably ‘the Supreme Court may use federal district courts as 
its agents for the exercise of its appellate jurisdiction. 

1% Note 4, supra. 

7 In re Yamashita, 327 U.S. 1, 23 (1946). The dissenting opinions of Mur- 
phy and Rutledge, JJ., indicate that they thought the Court’s language meant 
this. Ibid., pp. 30-31, 46, 80. See Homma v. Patterson, 327 U.S. 759 ( (1946). 

%8 Wise v. Withers, 3 Cranch 331 (U.C. 1806); Ex parte Watkins, 3 Pet. 
193 (U.S. 1830); Ex parte Reed, 100 U.S. 13 (1879). 

1%” Bx parte Mason, 256 Fed. 384 (C.C. N.D. N.Y. 1882) (no appellate re- 
view). See Fratcher, op. cit., note 4, supra, 39-40. 

1 A.W. 54-96, §1, ch. II, Act June 4, 1920, 41 Stat. 800, 10 U.S.C. §1526 
et seq., as amended by §§231 et seq., Title II, Act June 24, 1948, 62 Start. 
639 et seq. 

1t A.W. 46, 50 1/2, §1, ch. II, Act June 4, 1920, 41 Stat. 796, 797, 10 U.S.C. 
§§1517, 1522. 

2 Givens v. Zerbst, 255 U.S. 11 (1921). 
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federal civil court or the highest court of a state certified by The 
Judge Advocate General to be qualified, and that the defense coun- 
sel must be a lawyer if the trial judge advocate is a lawyer.’ 
The same legislation extends the scope of appellate review in the 
Office of The Judge Advocate General to include the weight and 
sufficiency of evidence, provides, in effect, that all cases involving 
confinement for more than one year or any other severe punish- 
ment shall be reviewed there by a board of review of not less than 
three officers of the Judge Advocate General’s Corps, and requires 
further review of serious cases by a Judicial Council composed of 
three general officers of the Judge Advocate General’s Corps and 
by The Judge Advocate General.’** The legislation provides, more- 
over, that, upon application made within one year after the com- 
pletion of appellate review, The Judge Advocate General may grant 
a new trial, vacate a sentence, and restore rights, privileges and 
property affected by such sentence.’ 

It may be that the old scope of collateral attack is still appro- 
priate as to judgments of special and summary courts-martial and 
military tribunals with no system of appellate review. But it is 
inappropriate to attribute to a judgment of a general court-martial 
reviewed in accordance with the statute no more weight than the 
judgment of a justice of the peace. Certainly a federal district 
judge who has had no experience or training in military matters 
should hesitate before overruling on a technical question of mili- 
tary law the considered judgment of general officers of the Judge 
Advocate General’s Corps who have devoted their entire lives to 
the study and practice of that law. It may be questioned whether 
the civil courts are well qualified to do justice on such matters. 
Congress has now declared that the sentences of general courts- 
martial which have been reviewed in accordance with the statute 
shall be final and conclusive and that action taken pursuant to 
them shall be binding upon all courts of the United States.'** This 
is a declaration that general courts-martial are no longer inferior 
tribunals but superior courts of record whose judgments are en- 
titled to the same respect and conclusive effect as those of the 
superior civil courts. It is submitted that, under this statutory 
declaration, a duly reviewed sentence of a general court-martial 
should not be any more subject to collateral attack than a judg- 
ment of a federal district court which has been affirmed by a 





* A.W. 8, 11, §§206, 208, Title II, Act June 24, 1948, 62 Stat. 628, 629, 
10 U.S.C.A. §§1479, 1482. 

™ A.W. 50, §226, Title II, Act June 24, 1948, 62 Stat. 635, 10 U.S.C.A. 
§1521. See Fratcher, op. cit., note 4, supra, 62-66. 

© A.W. 53, §230, Title II, Act June 24, 1948, 62 Star. 639, 10 U.S.C.A. 
§1525. 

% Notes 5, 17, supra. 
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United States Court of Appeals. For the reasons advanced in the 
preceding section, such a sentence should not be subject to collateral 
attack for denial of rights guaranteed by the Fifth and Sixth 
Amendments to the Constitution. 











Habeas Corpus — A Protean Writ and Remedy” 


GEORGE F. LONGSDORF} 


“The Story of Habeas Corpus” is one of the evolution from 
obscurity of the great writ for the protection of the inalienable 
liberty of man. It has already been told in part.’ 

Essential in understanding of the modern writ of habeas corpus, 
now appropriated to the great writ ad subjudiciendum is a study of 
the history of the various writs of habeas corpus, and of the 
changes that have occurred by which the great writ continues in 
vigor, while all of the other writs of habeas corpus have fallen 
into rare use or complete disuse and their names become almost 
obsolete. Their names remain in the books, but “habeas corpus” 
standing alone today almost invariably means the great writ. The 
objects and functions of the other writs, the auxiliary and proces- 
sive writs of habeas corpus remain, but are accomplished by mod- 
ern, if not always simpler, forms of procedure and under other 
names. 

No one knows the origin of the various writs of habeas corpus, 
or the first procedures applicable to them, either of the great writ 
or of the other writs; or how much one may be older than another. 
Scholars of earlier centuries who wrote about these writs did not, 
if they knew, record the geneses of the writs or of the remedy 
which we call the great writ. 

The early writers tell us meagrely of the appropriate procedures 
and somewhat less than generously of the changes which occurred 
in method, objects, and reach of the various writs. Mr. Jenks says: 
“This perhaps is the most embarrassing discovery, the more 
one studies the ancient writs of habeas corpus (for there were 
many varieties of the article) the more clear grows the conviction 





* Reprinted, with permission of the author and of The West Publishing 
Company, from 8 Federal Rules Decisions 173, copyright, 1948, by The West 
Publishing Company. Citations in the original version have been made footnotes 
herein, in accordance with Ohio State Law Journal format. 

} Librarian, United States Court of Appeals, Ninth Circuit; Author of 
Cyclopedia of Federal Procedure, Original Edition; Member of Advisory Com- 
mittee of Supreme Court on Federal Rules of Criminal Procedure; Consultant 
on Revision of Title 18, United States Code. 

*The Story of Habeas Corpus is the title of an essay by Edward Jenks in 
18 QUARTERLY L. REV. 64 et seq. (1902). He says: “There is no readily accessi- 
ble book ... , which gives in a succinct and intelligible form, an account of 
this famous bulwark of our liberties.” His story cannot be bettered, but it does 
not reach American, and especially federal, laws and practices. It is not ac- 
cessible in most law libraries, and this is but an attempt to sketch and supple- 
ment it. 
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that, whatever may have been its ultimate use, the writ Habeas 
Corpus was originally intended not to get people out of prison, but 
to put them in it.” (Italics his.) 

In Matter of Jackson,? Judge Cooley says that “the writ is so 
ancient that its origin is lost in obscurity ;” and that the Habeas 
Corpus Act of 31 Car. II “introduced no new principle.”* Hallam,* 
speaking only about habeas corpus ad subjudiciendum under 31 
Car. II, c. 2, wrote: “It is a very common mistake . . . to suppose 
that this statute of Charles II enlarged in a great degree our 
liberties, and forms a sort of epoch in our history.” That act ap- 
plied only when one was imprisoned on a charge of crime. Hallam 
continues that “it was always in his power to demand of the court 
of King’s Bench a writ of habeas corpus ad subjudiciendum.” It 
was doubted whether the Common Pleas could allow that writ, or 
whether a single judge of the King’s Bench could do so. The Act 
removed some doubts and effected other improvements in the 
remedy. A doubt whether the Common Pleas could issue habeas 
corpus (ad faciendum?) to bring up a prisoner to be admitted to 
bail on a misdemeanor charge was resolved by issuance of the writ 
for that purpose, in Jones’s Case,® the argument have been that 
only the King’s Bench had such authority in a criminal case; but 
Jones’s Case®* was one of a writ in his favor to admit him to bail, 
not one to discharge him from illegal imprisonment, although that 
approached or foreshadowed use of habeas corpus ad subjudi- 
ciendum in favor of liberty. 

It may be inferred that the great writ is more recent in origin 
than the other auxiliary and processive writs; or, if not younger, 
that it was infrequently used prior to 31 Car. II (1679) while they 
had been often used. Certainly, if the right to the great writ had 
been well established, had been procedurally efficient, and had been 
in common use, there would have been little occasion for 16 Car. I, 
c. 10 (1640) which in turn proved dilatory and abortive. The 
cause and occasion for 31 Car. II, c. 2 (1679) was the futility of 
16 Car. I, c. 10, along with other incentives. Those acts sought to 
make effective for all men in prison, and in need of relief, the 
great writ. There is abundant historical reason to believe that 
during the times of the Tudor and the Stuart kings the great writ 
was not in common or frequent use. Any ordinary person in prison 





?715 Mich. 417, 436 (1867). 

* Citing HALLAM, Const. HIST., ch. 13; Beeching’s Case, 4 B. & C. 136, in 
which case the King’s Bench issued habeas corpus on common law principles, 
although the case was not criminal within the meaning of 31 Car. II, c. 2, nor 
open to habeas corpus under that statute. 

* HALLAM, CONST. HIST., 617 et seq. 

52 Mod. 198, about 1654 before 31 Car. II, c. 2. 

*Jones’s Case, supra. 
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in their days would have had little hope of obtaining the great writ 
or liberty thereby. 

We do know that there have been many procedural changes and 
adaptations of writs of habeas corpus for use as process in pending 
cases. The varying kinds of the writ and their emergence in re- 
ports at different times show this. We do know that Magna Carta 
guaranteed men against imprisonment contrary to the law of the 
land or, as we say, without due process of law. We know— it is a 
maxim—that this right of liberty must have had a remedy, and, 
if none was known, one must have been invented after 1215; and 
that one was invented before 1640 or 1679. The Statutes of 16 
Car. I and 31 Car. II may not be construed as inventions of what 
they professed to confirm and protect. The great writ must have 
been contrived in that interim. Hallam’ narrates that in the case 
of a freeman detained in prison on a criminal charge “it was al- 
ways,” that is before 1679, in his power to demand of the King’s 
Bench a writ of habeas corpus ad subjudiciendum, directed to the 
prison having custody and commanding the keeper to bring up the 
prisoner with the warrant of commitment, “that the court might 
judge of its sufficiency, and remand the party, admit him to bail, 
or discharge him, according to the nature of the charge.” A very 
little stretch was necessary to make out of this a remedy where, 
after an illegal or fatally invalid conviction and sentence, the 
prisoner had been committed for punishment. One Jenkes (not 
Edward Jenks) had sought this remedy in the Quarter Sessions, 
and had been relegated to the King’s Bench which procrastinated 
and defeated his writ in 1676. Earlier but after 1640 several bills 
to make more secure the right to habeas corpus had failed in 
Parliament. Hallam thinks that Jenkes’ frustration was not the 
main producing cause of the Act of 1679. One case is reported of 
habeas corpus in the Common Pleas in favor of a prisoner in jail 
on a misdemeanor charge to bring him in and admit him to bail. 
It was objected that in a criminal case only the King’s Bench could 
afford that relief, but that was overruled on the ground that mis- 
demeanor was not a criminal case in this sense; and the Common 
Pleas granted the writ. Of course this was not a habeas corpus 
ad subjudiciendum in the modern sense in relief of a prisoner in- 
validly convicted and in prison under sentence. 

The protean traits of these various writs became more marked 
when habeas corpus came to America and became part of the com- 
mon and statute laws of the several states and of the United States. 
They took it as a heritage of law and to some extent made it statu- 





7 See note 3, supra. 
® Jones’s Case, 2 Mod. 198, 28 & 29 Car. II, about 1654 (14 years after the 
Act of 1640 and 15 years before the Habeas Corpus Act of 1679). 
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tory and constitutional. The United States recognized it as in- 
herited common law by the Constitution, and Congress gave it into 
the powers of the courts in the Judiciary Act of 1789.° Numerous 
changes occurred by reason of the dual federal and state sovereignty 
and by reason of the greatly altered structure of the courts from 
that of the English courts. It would be impossible except in the 
space of a copious book to go into state laws and changes upon the 
subject. What is hereafter written pertains primarily to federal 
habeas corpus. 

The judicial power of the United States clearly comprehends 
habeas corpus,’® and the courts and judges empowered to allow or 
grant the writ were designated in the Judiciary Act of 1789 Section 
14; but the procedure was left to be adapted and evolved from the 
common law. Power to “grant” the writ of habeas corpus “for the 
purpose of an inquiry into the cause of commitment,” the great 
writ ad subjudiciendum, was given to “justices of the Supreme 
Court, as well as judges of the district courts.” The power was not 
split up among courts, as it had been in England. The power to 
“issue” writs of habeas corpus “necessary for the exercise of their 
respective jurisdictions” was given to all the federal courts then 
established (but not to their judges), namely to the district courts, 
circuit courts, and Supreme Court. The circuit courts then con- 
sisted of the district judge of the district and any two justices of 
the Supreme Court convoked to sit in the several districts. Not 
until 1869 were there any “circuit judges.” Those judgeships were 
then created,’ and the circuit judges were given the powers and 
jurisdiction of a circuit justice allotted to the circuit. 

These statutes passed into United States Revised Statutes of 
1873, Section 751, giving all the courts power to issue writs of 
habeas corpus; Section 752, giving the “‘justices and judges of said 
courts the power to grant the great writ”; and Section 716, giving 
all courts power to issue writs necessary for the exercise of their 
respective jurisdictions, omitting to name habeas corpus but includ- 
ing it by necessary implication. Sections 751 and 752 have become 
28 United States Code, Sections 451 and 452 (1946); and Section 
716 became 28 United States Code, Section 377 (1946). 


THE NAME “HABEAS CORPUS”—SIGNIFICANCE AND CHANGES 


This name without its descriptive additions has come into cus- 
tomary use, which caused some obscurity and confusion until re- 
cent times when the minor writs, auxiliary and processive in the 
exercise of jurisdiction, had passed out of general use. The Eng- 





® ArT. I, §9; 1 STAT. 81 §14 (1789). 
” Ex parte Bollman, 4 Cranch 75, 93 (U.S. 1807) (Per Marshall, C. J.). 
™16 STAT. 44 (1869). 
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lish were more careful about this, usually speaking of the writ 
ad subjudiciendum as “the great writ” and giving the others their 
proper descriptive additions. 

The Judiciary Act of 1789 Section 14 used the words “writs of 
habeas corpus” to name both the great writ and the other auxiliary 
and processive writs ; the distinctions were implied from the context 
of the statute describing the purposes of the writs, and also from the 
provision that only justices or district judges were empowered 
to grant the great writ, while courts were empowered to issue the 
other writs. It became necessary to explain these differing conno- 
tations by adding to each writ and the words “habeas corpus’”’ its 
descriptive characteristics, which Chief Justice Marshall did in 
Ex parte Bollman.'? Section 14 of Judiciary Act of 1789 was not 
changed in this respect until 1873, when the laws were revised into 
United States Revised Statutes, Sections 751 et seq., transferring 
to Section 716 what had been the first sentence of Section 14 of 
the Judiciary Act of 1789, but omitting the words “habeas corpus.” 
Section 716 is now 28 United States Code, Section 377 (1946). 
Section 753, United States Revised Statutes, otherwise relating 
wholly to the great writ ad subjudiciendum and limiting its use 
in federal courts to prisoners in jail or custody, added an excep- 
tion “unless it is necessary to bring the prisoner into court to 
testify.” The exception is redundant because United States Re- 
vised Statutes Section 716, 28 United States Code Section 377 
(1946), without naming habeas corpus includes it when necessary 
to the exercise of jurisdiction ;'* also because upon the great writ 
the statute elsewhere requires production of the body of the pris- 
oner in the court by the respondent on return to and hearing upon 
the writ." 

The earliest appearance of the name “habeas corpus” as re- 
vealed in accessible books was about 700 years ago. Bracton, who 
died in 1268, wrote of it as one of the successive writs to compel 
a defendant to appear and attend an action in personam. Pollock 
& Maitland’ cite this but add in a footnote that this use of habeas 
corpus disappeared and was supplanted by distress; and such 
habeas corpus did not provide for taking and keeping the defend- 
ant to answer, but only for arresting him and bringing him into 
court on or near court day. Whether Bracton chose to name this 
writ from two of the Latin words contained in it, or whether some 
other person applied that name is anybody’s guess. It certainly 





%4 Cranch 75, 97 (U.S. 1807) (Quoting 3 BL. Comm. 129 et seq.). 

*% Price v. Johnston, 334 U.S. 266 (1948); Whitney v. Dick, 202 U.S. 132, 
1386 (1905). 

* Rev. STAT. §758 (1878), now 28 U.S.C. §458 (1948); Holiday v. Johnston, 
313 U.S. 342, 350 (1940). 

*2 PoLLOcK & MAITLAND, HISTORY OF ENGLISH LAW 593 (1911). 
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was an old name of known and various significance for writs of 
differing characteristics long before the Statute of 16 Car. I, c. 10 
(1640) and the English Habeas Corpus Act of 31 Car. II, c. 2 
(1679). The name was not devised for the great writ; an existing 
name was appropriated to it. 

The two words “habeas corpus” have been called the “signif- 
icant” words which gave name to the writ and remedy of habeas 
corpus. The objection to that is that a name should be more than 
merely significant of the object; it should be characteristic and 
distinctive unless it can mean only one thing. The characteristic 
words ad prosequendum, ad testificandum, etc., have been added 
by careful writers and judges, especially in England; but, as was 
stated in a preceding paragraph, American usage has been lax in 
this respect. And now by reason of the practical disuse of most 
or all of the auxiliary and processive writs of habeas corpus, it 
has come to pass that “habeas corpus” means the great writ which 
alone survives; but the old books must not be read in that way. 
The great writ is characteristically different in object from all the 
others; and surviving alone may take the name to itself without 
much risk of confusion. The other writs have been metamorphosed 
into motions and orders, or the like, bearing new names while 
seeking the same objects. 

The word “writ” is a vestige of the times in England when all 
actions on the law side by private persons, or on their behalf, must 
have been begun only after leave had from the King, or in his 
name from the Lord Chancellor. This formality fell into the issu- 
ance of the writs as a matter of course, and thence in the practice 
of reciting in the declaration that a writ had been granted. In 
high prerogative actions, such as mandamus or quo warranto, they 
continued to originate by writ. Writs of habeas corpus, the great 
writ, could be granted under 31 Car. II, c. 2, only by the King’s 
Bench (or perhaps by the Lord Chancellor) and only in criminal 
cases, and only upon-application and a showing of probable cause 
and necessity.'*® By later statutes power to grant it was extended 
to other judges, and in modern English practice it is a writ of right 
but does not issue as of course."’ 

This invited the dictum that the great writ is “a high preroga- 
tive writ.”’ Jenks says that it is not, that it is “but a merely inter- 
locutory mandate or precept in the course of other procedures.’’'* 
Chief Justice Marshall called it “a high prerogative writ, known 
to the common law.’'® Halsbury, Laws of England,” calls it that 





*3 BL. Como. 132. 

™10 HALSBURY, LAWS OF ENGLAND 41 (1909). 

% The Story of Habeas Corpus, cited Note 1, supra. 
“Ex parte Watkins, 3 Pet. 193, 202 (U.S. 1830). 
”10 Haussury, LAWS OF ENGLAND 39 (1909). 
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and cites Lord Mansfield, who did not say exactly that. Mr. Jenks, 
who spoke last except Halsbury must be in the right, because 
Halsbury” says it is a writ of right but not a writ of course. If 
it be a writ of right to men, it is not a prerogative of the King; 
and in the United States there can be no prerogative writs, except 
by nick-name. Besides, habeas corpus is a privilege which not 
even Congress or the President may suspend except as and when 
the Constitution permits.** 


THE GREAT WRIT AND THE AUXILIARY OR PROCESSIVE 
WRITS—PURPOSES 


While all this was going on in England, and probably long 
before the emergence of the great writ, various auxiliary and pro- 
cessive writs of habeas corpus were devised and originated, the 
objects of which were not for relief of the prisoner from durance. 
Some of them were civil processes to bring persons into court who 
were not imprisoned or detained. By changes and improvements 
in procedure most of these auxiliary writs have fallen into disuse, 
their objects being accomplished through simpler procedure. Their 
functions, so far as needed, remain but their names are lost. With 
few exceptions they have been superseded in England by other 
process and procedure to effect their purposes.** 

Mr. Jenks says** that the great writ originated not in vague 
assertions of the right of liberty, but in the practice of arrest on 
mesne process. As a fact in legal history the processes of arrest 
on mesne process, and of execution against the body of defendant, 
grew up in lieu of capias with civil bail or release upon under- 
taking. The capias and arrest, now superseded, was in its time 
a supersedure of the habeas corpus ad satisfaciendum. The early 
habeas corpus suggested by Bracton in the 13th century to bring 
a defendant into court to answer a declaration in personam was 
superseded by distress.** The general abolition of imprisonment 
for debt would have made these writs and procedure obsolete, even 
if the structures of American courts admitted of the use of habeas 
corpus to bring one under civil arrest into another court for 
execution. 

In order to identify the auxiliary and processive writs of ha- 
beas corpus, now obsolute or nearly so, it is fitting to name and 
describe them. Chief Jusice Marshall in Ex parte Bollman*® states 





“10 HALspury, LAWS OF ENGLAND 41 (1909). 

=U. S. Const. Art. I §9; Ex parte Milligan, 4 Wall. 2 (U.S. 1866). 
* HALsBurY, LAws OF ENGLAND 39 n. (d) (1909). 

*The Story of Habeas Corpus, cited note 1, supra. 

* See 2 PoLtock & MAITLAND, History Or ENGLISH LAW 593 (1911). 
*4 Cranch 75, 97 (U.S. 1807). 
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that they are stated and described accurately in 3 Blackstone’s 
Commentaries 129, as follows: 

Habeas corpus ad respondendum to take a man confined by 

Process of an inferior court to charge him in the court above. 
[That is now accomplished in some courts, when needed, by an 
order transferring the case and is not always limited to prosecu- 
tions where the prisoner is confined under process. See various 
state criminal laws.] 

Habeas corpus ad satisfaciendum to bring a prisoner charged 

in judgment into a higher court to charge him by execution. 
[Marshall says: “This case can never occur in the courts of the 
United States. One court never awards execution on the judgment 
of another. Our whole judicial system forbids it.’’] 

Habeas corpus ad prosequendum, testificandum, deliber- 

andum, etc., to bring a prisoner into court that he may 

prosecute or testify therein or be tried therein. 
[Ad prosequendum to bring a prisoner into the proper court to 
be tried appears to have been the writ actually used in Virginia v. 
Paul*’ to bring a prisoner indicted in a state court for removal 
into a Federal court for trial; but the proper writ for that pur- 
pose was held to be habeas corpus ad faciendum, etc., cum causa, 
under United States Revised Statutes, Section 643, 28 United 
States Code, Section 76 (1946) and not a writ under United States 
Revised Statutes, Section 753, 28 United States Code, Section 453 
(1946). Ad testificandum is preserved by 28 United States Code, 
Section 453, last clause, although 28 United States Code, Section 
377 seems to have been a better place for it; unless its use to bring 
a state prisoner into a federal court to testify was designed to 
be covered. Any use of it must be rare. In Ex parte Dorr,” it is 
said that no Federal court or judge can bring a prisoner from 
custody under a state court’s sentence “for any other purpose than 
to be used as a witness.” The Removal Acts*® as regards this 
process were based on 4 Statutes at Large 633 (1833), which was 
in effect when Ex parte Dorr, supra, was decided in 1845; hence 
the language in the opinion is too broad. In spite of the Dorr 
dictum it must be doubted whether a state prisoner can be brought 
to testify in a federal court except in a very necessitous case, if 
at all. A deposition would meet most cases. ] 

Habeas corpus ad faciendum et recipiendum, otherwise ha- 

beas corpus cum causa to remove the action against the 

person detained in an inferior (or other) court into a higher 

or proper court for trial. 


[This was formerly used to bring a prisoner from a federal dis- 





7 148 U.S. 107 (1892). 
*3 How. 103, 105 (U.S. 1845). 
* Rev. STAT. §643 (1878). 
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trict in which he was arrested into the proper district for trial, 
but that is now superseded by Federal Rules of Criminal Pro- 
cedure, 40 (b)(3). The same writ is authorized by 28 United 
States Code, Section 75 (1946),°° when procedure for removal of 
certain state criminal cases is complete, to bring the prisoner to 
the Federal court for trial.] 


Habeas corpora juratorum was a writ to bring the jurors 
into court in the English Common Pleas. 


[A venire facias under 28 United States Code, Section 416 (1946) 
is used in federal courts to summon jurors. ] 

A few other auxiliary or processive writs of habeas corpus were 
used before Blackstone’s time, but they need not be pursued here. 

Although the distinctions between habeas corpus ad subjudi- 
ciendum (an original writ and remedy) and the auxiliary and pro- 
cessive writs of habeas corpus were well recognized in England; 
the 14th section of the Judiciary Act of 1789" in its first sentence 
empowered “all” the “courts” of the United States “to issue writs 
of scire facias, habeas corpus, and all other writs, not especially 
provided for by statute, which may be necessary for the exercise 
of their respective jurisdictions.” [Italics supplied.] The second 
sentence provided that “either of the justices of the Supreme Court, 
as well as the judges of the district courts, shall have the power 
to grant writs of habeas corpus, for the purpose of inquiry into 
the cause of commitment.” This embodiment in one section of two 
different kinds of habeas corpus invited confusion which appeared 
eighteen years later in Ex parte Bollman.** Counsel argued at 
length that the Supreme Court had power to issue the writ ad 
subjudiciendum under the first sentence of Section 14 to liberate 
Bollman held for trial for treason, although the trial was not one 
within the original jurisdiction of the Supreme Court conferred 
by Article III of the Constitution. The argument ran that the first 
sentence was a general grant of power unlimited to the necessities 
of any particular jurisdiction. Chief Jusice Marshall rejected that 
argument pointing out that the two classes of habeas corpus are 
distinct, the first class in the first sentence being accessory to some 
jurisdiction invoked in the issuing court, and the second class be- 
ing an original writ grantable by justices or judges to institute 
inquiry into the lawfulness of the commitment of the petitioner. 
The writ was accordingly granted under the power given by the 
second sentence of Section 14 and all common law jurisdiction over 
the prosecution in the Supreme Court was expressly disclaimed.** 
On return to the writ the petitioner was discharged because his 





* Rev. STAT. §642 (1878). 

"1 Stat. 81 (1789). 

"4 Cranch 75 (U.S. 1807). 

* Ex parte Bollman, 4 Cranch 75, 93-100 (U.S. 1807). 
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commitment for trial, whereby he was detained, was based on 
affidavits which showed that no such crime had been committed.** 
This decision established in the federal courts the distinctions and 
differences in the two classes of habeas corpus. 

In 1912 the first sentence of Section 14 of Judiciary Act of 
1789, had been transferred into United States Revised Statutes, 
Section 716, and then became Judicial Code Section 262, which in 
turn became United States Code, Section 377. All of these omitted 
the words “habeas corpus,” contained in the first sentence of Sec- 
tion 14 of the Judiciary Act of 1789; but it remained within the 
meaning of 28 United States Code, Section 377, as was determined 
in Whitney v. Dick;**° Price v. Johnston.** The latest case again 
distinguishes the two classes of habeas corpus, but recognizes that 
habeas corpus of the first class remains available, if needed for the 
exercise of jurisdiction. 


CHANGES MADE BY THE SHOW-CAUSE PROCEDURE 


The development of the procedure upon an application for the 
great writ by ordering the respondent to show cause why the writ 
should not issue made a great change in habeas corpus procedure, 
and even some in the hearing on the writ and return when it was 
allowed and had issued. 

Today when one speaks of habeas corpus, it is fairly safe to 
assume that he is speaking of the great writ ad subjudiciendum; 
but it is not at all safe to assume that he is speaking of that 
writ allowed, issued, and in operation. He may be speaking of a 
protean change of procedure by which a preliminary inquiry is 
made by a show-cause order, the answer thereto (often called a 
“return”), and the hearing to determine whether the applicant is 
entitled to the writ. If that is decided in his favor the writ then 
issues and the case goes on to a hearing on the writ; if against 
his application, the writ may be denied, probably in some instances 
without prejudice to a new application or to amendment. 

The show-cause proceeding is not ancient. Its propriety was 
recognized in Ex parte Watkins,*’ in 1830; again in Ex parte 
Milligan,** Ex parte Yarbrough,*® and Ex parte Collins.*° The 
show-cause proceeding is one to obtain the writ, for it but not 
upon it; though it may decide some or all of the questions which 





* Bx parte Bollman, 4 Cranch 75, 1386 (U.S. 1807). 

* 202 U.S. 132, 136 (1905). 

* 334 U.S. 266 (1948). 

73 Pet. 193, 196 (U.S. 1830). 

*4 Wall. 2, 110 (U.S. 1866). 

110 U.S. 651 (1883). 

“154 Fed. 980, (C.C. N.D. Cal. 1907), aff'd 214 U.S. 113 (1908). 
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could have been made upon the writ and return. It is adapted to 
frame preliminary issues of law and fact like a dilatory plea or 
demurrer. The show-cause proceeding and the proceeding on the 
writ itself are not the same, although both or either may be called 
a “habeas corpus proceeding” (are so-called in 28 United States 
Code, Section 463), and though the same question might have been 
decided in either. Even Proteus could not have excelled that 
metamorphosis. In fact there is one leading case wherein all the 
issues were fully tried in the show-cause proceeding, whereupon 
the parties stipulated that the answer to the show-cause proceed- 
ing and a traverse of that answer should stand as a return to the 
writ, and that the traverse of the answer should stand as a traverse 
of a return to the writ, whereupon the writ issued and judgment 
was given.*! That might have caused a lifting of eyebrows in the 
King’s Bench two centuries earlier. To have determined the merits 
of the writ upon an application for it was an innovation, possibly 
a risky one; but it worked. 

The show-cause procedure is in use in England. For about a 
century it has been usual to grant a rule nisi on an application 
for a writ in the first instance; and only in urgent cases to grant 
a rule absolute for issuance of the writ.* 

Since 1867 it has been provided by statute that upon applica- 
tion the writ shall issue “forthwith . . . , unless it appears from 
the petition itself that the party is not entitled thereto.’** That 
was 37 years after Ex parte Watkins,** the use of a show-cause 
order was sanctioned. If the word “forthwith” had been intended 
to deprive the judge of any discretion to withhold the writ except 
when the application was on its face self-defeating—an unreason- 
able construction—that construction was not given in later de- 
cisions.** Had there been any question that discretion is left to 
resort to a show-cause proceeding, it is removed by the recently 
enacted Revised Judicial Code and Judiciary Title, 28 United States 
Code, Section 2243, which authorizes either the award of the writ 
or a show-cause order “unless it appears from the application that 
the applicant or person detained is not entitled thereto.” 

A consummate statement of the procedure open to the judge 
who entertains an application for habeas corpus, and of the alterna- 





“ Ex parte Duncan, 146 F. 2d 576, 577 (9th Cir. 1944), Rev’d on Merits But 
Not on Procedure 327 U.S. 304 (1945). 

“10 Hautspury, LAws OF ENGLAND 60 (1909), citing Eggington’s Case, 
2 E. & B. 717, 734 (1853). 

“14 STrat. 385 (1869); Rev. Stat. §755 (1878), 28 U.S.C. §455 (1946). 

“3 Pet. 198, 196 (U.S. 1830). 

“Ex parte Royall, 117 U.S. 241 (1886) [on authority of Ex parte Watkins, 
3 Pet. 193, 201 (U.S. 1830); Ex parte Collins, 154 Fed. 980 (C.C. N.D. Cal. 
1907), aff'd, 214 U.S. 213 (1909). 
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tives of action thereon, is given in Dorsey v. Gill,** opinion by 
Justice Miller of the Court of Appeals of the District of Columbia. 
He enumerates ten possible alternatives, describing each, from 
which the judge must choose with appropriate discretion. The one 
which the district judge chose was to deny the writ, and the Court 
of Appeals sustained him by dismissing the appeal. 

Earlier cases did not very explicitly describe the procedure on 
a show-cause order, leaving it to be educed from reported de- 
cisions ;*7 but in Ex parte Collins,** an order to show cause was 
made, “return” or answer was made, and objection to that pro- 
cedure was made below, but upon appeal the procedure was ap- 
proved. It has now become statutory.* 


CHANGES MADE BY FIRST EIGHT AND FOURTEENTH AMENDMENTS 


The Fifth Amendment guarantees to every person that he shall 
not be deprived of liberty “without due process of law,” and the 
Fourteenth that “no State” shall so deprive him. They hark back 
to Magna Carta which contained the equivalent words, “the law 
of the land.” The great writ was devised in England to effectuate 
this guarantee. It was a remedy against illegal imprisonment by 
departure from due process of law. Neither these two amendments 
nor the English Habeas Corpus Act of 1679 nor the federal habeas 
corpus acts have essayed to define and catalogue those departures 
from due process which will support a grant of the writ. That in 
recent times the concept of due process in criminal prosecutions 
has been liberalized and enlarged may not be denied; but in plain 
thought that did not change the character, scope, or reach of the 
great writ; it merely increased the occasions for it. The procedure 
to obtain the writ and the procedure upon it were not affected 
by the Amendments. If there was any change it was in the inter- 
pretations of “due process of law,” and in regarding as departures 
therefrom some actions or omissions in prosecutions previously 
regarded as errors’corrigible by appeal or writ of error or new 
trial, but not by collateral attack by habeas corpus.” 


CHANGES MADE BY PROVISIONS FOR APPEALS 


A right of appeal or a right to a writ of error to the refusal to 
grant the writ of habeas corpus, or to the grant of it, or to the 





“148 F. 2d 857, 865 (D.C. Cir. 1945) (before the late revision). 

“ See Ex parte Watkins, 3 Pet. 198, 196 (U.S. 1830) [referring to Ex parte 
Kearney, 7 Wheat. 38 (U.S. 1822)]. 

“154 Fed. 980, 982 (C.C. N.D. Cal. 1907). 

* Revised 28 U.S.C. §2243 (1948). 

© The federal decisions upon the grounds which will support such collateral 
attack are collated in Peters, Collateral Attack by Habeas Corpus, 23 WASH. 
L. REv. 87 (1948). 
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judgment upon hearing upon the writ and return, exists only by 
virtue of statute. In ordinary actions a writ of error would not 
lie to an interlocutory order, and the grant or denial of the writ is 
interlocutory in form. Consequently the refusal or grant of the 
originating writ of habeas corpus was irreviewable; and for the 
same reason the issuance of any of the auxiliary and processive 
writs of habeas corpus—incidents in the course of a case—were 
irreviewable at common law. 


In the federal courts no appellate review of habeas corpus 
proceedings was provided for by the Judiciary Act of 1789. The 
writs of error or appeals allowed by that Act were limited to cases 
capable of a money valuation.®' Habeas corpus cases resulted in 
no such reviewable judgment.*? In 1866 the famous case of Ex 
parte Milligan was heard in the Supreme Court upon a certifica- 
tion of questions upon division of opinions in the circuit court, 
made under Act of April 29, 1802, Section 6.°* The certified ques- 
tions were accepted under that Act, which was held to be applica- 
ble to habeas corpus proceedings.** This was the nearest approach 
to a review at that time. 


A right of appeal was first given in federal courts by the Act 
of 1867,°* which passed into United States Revised Statutes, Sec- 
tion 763 and that with amendments into 28 United States Code, 
Sections 463, 464. This appeal was and is peculiar in that it laid 
to a “final decision . . . upon an application for a writ of habeas 
corpus or upon such writ when issued,” as enacted is 1873 and to 
“the final order” made “in a proceeding in habeas corpus in a dis- 
trict court” under 28 United States Code, Section 463(a). In 
Revised Title 28, United States Code, Section 2253, the words “dis- 
trict court” have been changed to read “circuit or district judge” 
with a result that none may safely predict.*’ “All final decisions” 
by district courts, including of course those in habeas corpus cases 
when heard on the writ and return, are appealable to the proper 





5 See 1 STAT. 84 §22 (1789). 

Pratt v. Fitzhugh, 1 Black 271, 272 (U.S. 1861); Barry v. Mercein, 5 
How. 103, 119 (U.S. 1847). 

4 Wall. 2, 4, 108 (U.S. 1866). 

“2 STAT. 159 (1802). 

4 Wall. 109 (U.S. 1866). 

14 STAT. 386 §1 (1867). 

A circuit judge may grant the writ or, impliedly refuse it, but his order 
must be “entered in the records of the district court;” or he may “decline to 
entertain” the application for the writ and transfer it to the district court 
(Revised 28 U.S.C. §2241 [a,b]). The question at once arises whether a cir- 
cuit judge entertaining the application and making a show-cause order, or 
otherwise having a hearing, is acting as a district judge or as the district court. 
If he acts as a circuit judge, the appeal would go to his own court or appeals 
where he would be disqualified. 
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Court of Appeals, save those appealable directly to the Supreme 
Court.** The great change effected by creation of a right of appeal 
in these terms was to elevate the issuance or refusal of the writ 
into a proceeding and order having finality for purpose of review; 
and the appellate judgment is also a change in that by reversal 
the proceeding may go back to the district court for further pro- 
cedure, or by affirmance for further procedure. At common law 
nothing remained but the right to apply again. 

It is conjecturable, if not provable, that the evolution of the 
show-cause procedure under way from 1830 to 1867 may have been 
an inducing cause for the creation of a right of appeal in the Act 
of 1867 to include decisions preliminary to judgment upon hearing 
of the issued writ and return to it. If the Act had not given the 
right, a decision upon application denying the writ would have 
remained irreviewable, however grave and final its consequences. 


RES JUDICATA AND COLLATERAL ATTACK AND CHANGES THEREIN 


The doctrine of res judicata has not been applied to its full 
and conventional extent in habeas corpus in the federal courts. 
The doctrine of collateral attack is involved only in the scope and 
reach of habeas corpus to invalidate judgments in a prosecution 
for crime with sentence to imprisonment, or to invalidate other 
proceedings detaining a prisoner for trial for crime, or nonjudicial 
proceedings detaining him for other reasons, such as for deporta- 
tion as an alien. Essentially habeas corpus is a collateral attack on 
the proceeding or process of detention.*® 

A judgment in habeas corpus discharging the prisoner upon a 
hearing upon facts and law and upon the writ and return thereto 
is conclusive of his right to remain at liberty,®° even if he had been 
held under a state detention or sentence." If, however, his deten- 
tion was merely preliminary to trial, his discharge is conclusive 
only as to the groynds determined.* And when the order dis- 
charging him is reversed on appeal by respondent, the Government 
may retake him or further detain him, if there be further cause 
for so doing."* Generally, a denial of the writ, or a remand on 
hearing on the writ and return, of the prisoner to the custody of 
respondent is not a bar to successive applications for the writ. 
That has been the law hitherto. The doctrine of res judicata did 





28 U.S.C. §225 (a) (1946), now revised 28 U.S.C. §129 (1948). 

® See Peters, Collateral Attack By Habeas Corpus, 283 WASH L. REv. 87 
(1948). 

© Morse v. United States, 267 U.S. 80 (1924). 

“ Cunningham v. Neagle, 135 U.S. 1 (1889) [affirming 39 Fed. 833 (1889) J. 

® Morse v. United States, supra, note 59. 

® Haddox v. Richardson, 168 Fed. 635, 641 (4th Cir. 1909). 
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not apply to bar successive applications in such a situation.” 

As this is written the Revised Title 28, United States Code, has 
become law. It contains a new habeas corpus act which makes 
great changes. The application is required to be more specific and 
may be amended or supplemented (Section 2242) ; show-cause order 
is sanctioned by statute (Section 2243), and successive writs after 
a determination of the legality of detention are banned if “the peti- 
tion present no new ground not theretofore presented and deter- 
mined, and [if] the judge or court is satisfied that the ends of 
justice will not be served by such inquiry (Section 2244).” Ob- 
viously this is not a rule of res judicata absolute; the court or judge 
for the ends of justice may “entertain” a new application on the 
old ground for the sake of justice, but entertaining it he is not 
bound to grant another writ. A further and wholly new provision 
is that in Section 2255 of Revised Title 28, which provides for a 
motion in the trial court “to vacate, set aside, or correct the sen- 
tence” by a federal court and provides that such a motion “may 
be made at any time.” A second or successive motion is banned. 
Thus far the remedy by motion in the trial court is a criminal 
remedy, it would seem, supplementing a motion for new trial or 
in arrest or for correction of sentence. It is not a part of the civil 
remedy by habeas corpus. It belongs logically in Revised Title 18, 
United States Code (Criminal Code), or else in Federal Rules of 
Criminal Procedure which must govern such motions except as 
Section 2255 provides otherwise.* The order on such a motion is 
appealable (Section 2255, next to last paragraph). 

But in its last paragraph Section 2255 becomes a statute for 
habeas corpus; it bans “entertainment” of application for habeas 
corpus by prisoner authorized to make such a motion in the trial 
court, if it appears that he failed to apply for relief by such a 
motion, or if such a motion was made and denied, unless “it ap- 
pears that the applicant has failed to apply for relief, by motion 
to the court which sentenced him,” or that, if the motion was 
made and denied, “it also appears that the remedy by motion is 
inadequate or ineffective to test the legality of his detention” (last 
paragranh, Section 2255). This also does not impose res judicata 
absolutely. The ban on “entertainment” of an application is not 
the same as a ban on the grant of the writ, which would imply 
consideration and determination of the application. To make a 
show-cause order would involve consideration of the application 
by a hearing upon that order. If a show-cause order were made 
it would likely “appear” by the answer to the order whether the 
applicant had failed to move in the trial court when he might 

“ Salinger v. Loisel, 265 U.S. 224, 230 (1923); Wong Doo v. United States, 


265 U.S. 239, 240 (1923). 
* See FED. R. Crim. P., 1, 54. 
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effectively have done so. It would seem logical then to conclude 
that under this new law the application first made should by posi- 
tive allegation assert or deny every fact that under either Section 
2244 or Section 2255, last paragraph, would operate to ban “enter- 
tainment” of the application. That is to say, the application should 
show that it is not a second or successive one and that the right 
to move in the trial court was not ignored or would have been 
ineffective. If the application is a second one, that should be stated 
with facts sufficient to warrant “entertainment” according to Sec- 
tions 2244 and 2255. Changes in procedure here impend, and the 
courts may determine their nature and extent. 


EPILOGUE — CHANGES TO COME 


The simile of the procedure for and upon the great writ to the 
behavior of Proteus is not strained. Just as the suppliants of 
Proteus had to lay firm hold on him and cling sturdily until he 
ceased his apparitional antics and gave the desired information; 
so must the applicant for habeas corpus make application fair and 
complete on its face, and he must face all ten of the alternatives 
described in Dorsey v. Gill,** all but one of which will defeat or 
prolong his application. If he evades all but that one—a grant of 
the writ—he faces further trials by procedure on the writ, return, 
and traverse of the return. If he has a case, is steadfast and per- 
sistent, and proves it, the writ and judgment thereon will liberate 
him. 

This procedure is designed to protect the privilege of the writ 
for those who deserve it against abuses of the privilege by those 
who do not deserve it and who clamor for it incessantly. The courts 
have been liberal and generous to applicants for the writ; they 
will continue to be so. 

The scope, reach, and objects of the great writ have stood un- 
changed through three centuries, but through those centuries the 
procedure has changed often. The auxiliary and processive writs 
are almost superseded by more modern methods to the ends they 
sought. 

No one may suppose that procedural changes have ended in 
habeas corpus. This is one of the epochs of procedural change, 
the epoch of court-made rules of procedure to achieve simplicity, 
clarity, and celerity. There will be changes. Nearly 1000 years ago 
a Syrian poet wrote: 

The good law and the bad laws disappear 
Below the flood of custom, or they float, 
And like the wonderful Sar’aby coat 

They captivate us for a little year.” 





148 F, 2d 857, 865 (D.C. Cir. 1945). 
*“Lxxvill from The Diwan of Abuw’l Ala. 
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When this article was being written a bill was pending in Congress 
to revise the United States Judicial Code and Judiciary law. As 
the writing ended that bill became law as the new Title 28 of 
United States Code. It makes changes to come. 


























Habeas Corpus in Immigration Cases 


ABRAM ORLOW* 


No free man shall be taken or imprisoned or disseized 

or exiled or in any way destroyed except by the lawful judg- 

ment of his peers or by the law of the land. 

The use of the writ of habeas corpus in immigration cases has 
from time to time received such publicity as to make it worthy of 
public interest. To the lawyer, however, as the law has recently 
developed, the wide acclaim of the use of the writ as the single 
method of appeal in immigration cases is open to grave question. 
The Attorney General of the United States has suggested that the 
writ of habeas corpus “should be used to obtain review of exclu- 
sion and deportation orders.”? The attitude of the Attorney Gen- 
eral, as will be later illustrated, has been to insist that immigration 
cases can be reviewed only through the use of the writ of habeas 
corpus. The concern with which the Attorney General has opposed 
the use of the Administrative Procedure Act* in this field, and his 
attempts to bring about legislation expressly exempting the Immi- 
gration and Naturalization Service from its provisions, are sur- 
vivals of a policy established long ago by governing forces jealous of 
the prerogatives of the Crown, and of the low estate in which the 
alien or foreigner was generally held. An analysis of the immigra- 
tion laws, and a consideration of their application to modern life, 
clearly indicate that the writ of habeas corpus no longer suffices to 
solve the problems which arise under them. 


“The right of personal liberty” forms the basis of an analysis 
which indicates the extent to which it becomes necessary to study 
the historical nature of habeas corpus, in order to understand the 
author’s objection to carte blanche use of that writ in immigration 
cases.‘ It is not sufficient to assert that a writ can issue, and then 
assume that the problems which the alien faces are subject to 
judicial review and solution. 





* Member of the Philadelphia Bar; Instructor Political Science, University 
of Pennsylvania (1922-1938); Author, Manual on The Immigration Laws of 
the United States; Manual on The Acquisition of Citizenship in the United 
States; Past President Association of Immigration and Nationality Lawyers. 

* Magna Carta, Par. 39, (1215). 

*See Atty. Gen. Manual on the Admin. Proc. Act 97 (1947). 

* Act of June 11, 1946, 60 STAT. 237 (1946) ; 5 U.S.C. §1001 (1946). 

*See 9 HoLpswortH, A HIsTory OF ENGLISH LAW 104 et sep. 
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THE HISTORICAL BACKGROUND 


The history of the development in the common law of the writ 
of habeas corpus goes back first to the old writ of De Homine 
Replegiando.’ This writ was the equivalent of a writ of replevin 
as issued for personal property, and directed the sheriff to remove 
a man who was in custody of the person named in the writ. It 
was treated as if the man himself were personal property and the 
returns on the writ were the same returns as the sheriff might 
make on a writ of replevin. Second, there was the old writ of 
Mainprize® which was again in the nature of an order to the sheriff 
to produce a man so as to allow the entry of bail for an appear- 
ance. Third, there was the writ of De Odio Et Atia.’ This writ 
was intended to protect the liberty of the person from unwarranted 
attack based upon ill will, malice or revenge. If it appeared that 
he was incarcerated to serve some personal bias, the defendant 
was entitled to his discharge. These ancient writs, which later 
merged into the writ of habeas corpus, in their fullest scope laid 
stress on the unjust and unlawful detention of the physical being 
of the defendant, as if liberty was wholly encompassed in freedom 
from incarceration. Privileges, rights as against the government 
as guaranteed by statute in their present sense, could find no relief 
in the use of any three of these writs. Much less available would 
be the relief needed, as will be shown, by aliens whose liberties 
have been restricted or who have been deprived of liberty without 
actual incarceration (for these, too, exist). It is important to 
realize and understand the narrow and confining character of the 
writ of habeas corpus by a further study of the writ itself, as it 
developed. 

Previous to the Act of Parliament of 1679, even the writ of 
habeas corpus proper had its twists and turns. There were: the 
writ of Habeas Corpus Ad Respondendum to secure the appearance 
of the defendant in an action; the writ of habeas corpus Subjudi- 
ciendum to require one to produce another who was under his 
control; and a writ of habeas corpus to effect the appearance of 





°3 BL. Comm. 129, stating that it lies to replevy a man out of prison, or 
out of the custody of any private person. 

*3 BL. Comm. 127: “is a writ directed to the Sheriff (either generally, 
when any man is imprisoned for a bailable offence and bail has been refused; 
or specially, when the offence or cause of commitment is not properly bailable 
below), commanding him to take sureties for the prisoner’s appearance, usually 
called MAINPERNORS, and to set him at large.” 

73 BL. Comm. 127: “was anciently used to be directed to the sheriff, com- 
manding him to inquire whether a prisoner charged with murder was com- 
mitted upon just cause of suspicion, or merely PROPTER ODIUM ET ATIAM, for 
hatred and ill will; and if upon the inquisition due cause of suspicion did not 
appear, then there issued another writ for the sheriff to admit him to bail.” 
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a jury. Blackstone further refers to the writ of habeas corpus 
Ad Prosequendum, Testificandum, Deliberandum,® which was used 
to remove a prisoner to another court; and a writ of habeas corpus 
Ad Faciendum Et Recipiendum to remove an action from a lower 
to a higher court, at the same time directing the lower court to 
produce the defendant for the action of the higher court. In all 
of these refinements of habeas corpus, before the English law was 
crystallized in the Act of 1679, the emphasis was upon the body 
of the defendant. No matter what else was added, the main pur- 
port of the writ was to allow a judicial review of the right of the 
captor to have the physical possession of the body of his captive. 

The principal statute on this subject in the old English law is 
the famous Habeas Corpus Act of 1679.'° That Act took the 
ancient writ of habeas corpus Ad Subjudiciendum and incorporated 
it, as the principal feature, into a system of protection of the per- 
sonal liberty of the defendant. The Act provided that the writ 
might issue at any time unless the prisoner was being held for 
treason or felony which was clearly shown in a commitment under 
which he was held, or was imprisoned for a conviction or as a 
result of a legal process. Prisoners were to be accorded a quick 
trial; they could not be moved after confinement except for specific 
causes, and could not be sent to Scotland, Ireland or parts beyond 
the seas. It requires no student of history to recall that James II 
sought to have it repealed.*' Even to the extent that this statute 
may be considered the beginning of protection for a defendant, 
there were defects in it. It was said that “The Court had no power 
to examine the truth of any return made by a gaoler.’** And what 
is more important, the Act of 1679 did not apply to “a detention 
which was not a detention on a criminal charge.”’* There was 
opposition to any extension of the rights granted under it; and 
Holdsworth describes the resulting struggle between the Crown 
and the courts, and among the courts themselves." 

This, then, is the background which must be observed in ap- 
preciating the value of the writ of habeas corpus, its historical 
significance and its metes and bounds. The development of the 
English common law, even into the 20th century, has not materially 
changed its scope . It is still cireumvented by means of ancient and 
paradoxical phrases. It is still limited to a discussion of a return 
made by the jailer of the person whom he has jailed. 





* See HOLDSWORTH op. cit. Supra, note 5. 

*°3 BL. Comm. 130. 

31 Charles II, ec. 2. 

™ See 9 HoLpsworTH, A HISTORY OF ENGLISH LAw 118. 

2% See 9 HoLpswortTH, A HISTORY OF ENGLISH LAw 119. 

#8 See note 12, supra. 

* See 9 HoLpSworTH, A HISTORY OF ENGLISH LAW 121 et seq. 
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HABEAS CORPUS AND IMMIGRATION PROBLEMS 


That there should be an actual and partial revolt against the 
confining area of review in a writ of habeas corpus, was illustrated 
by the decision of the Court of Appeals in the 9th Circuit in 
Bridges v. Wixon.’® This was a review of a deportation order by 
the Attorney General through the use of a writ of habeas corpus 
but the Court used historic and important language in pointing 
out the obliqueness of the use of the writ for that purpose. The 
Court said: 


The courts have uniformly held that Congress cannot au- 
thorize a deprivation of liberty without due process of law 
as provided in the Constitution by the device of making the 
fact findings of an administrative board conclusive on the 
courts. That is to say, findings made without supporting 
evidence or without a hearing before the administrative 
body or officer are held by the courts to be void. Hence, on 
this purely collateral proceeding in habeas corpus, the valid- 
ity of the order of the Attorney General for detention for 
deportation may be questioned but only to the extent neces- 
sary to determine whether there has been a denial of due 
process by the Attorney General. 


In the same case when it reached the Supreme Court,'® the 
Court observed: 


In these habeas corpus proceedings we do not review the 
evidence beyond ascertaining that there is some evidence to 
support the deportation order. Vajtauer v. Commissioner, 
273 U.S. 103, 106, 47 S. Ct. 302, 304, 71 L. Ed. 560.... 
Congress has committed the conduct of deportation proceed- 
ings to an administrative officer, the Attorney General, with 
no provision for direct review of his action by the courts. 
Instead it has provided that his decision shall be ‘“‘final,” 
8 U.S.C. Par. 155, as it may constitutionally do. Zakonaite v. 
Wolf, 226 U.S. 272, 275, 33 S. Ct. 31, 32, 57 L. Ed. 218, and 
cases cited. Only in the exercise of their authority to issue 
writs of habeas corpus, may courts inquire whether the At- 
torney General has exceeded his statutory authority or acted 
contrary to law or the Constitution. Bilokumsky v. Tod, 263 
U.S. 149, 153, 44 S. Ct. 54, 55, 68 L. Ed. 221; Vatjauer v. 
Commissioner of Immigration, supra. And when the author- 
ity to deport the alien turns on a determination of fact by the 
Attorney General, the courts, as we have said, are without 
authority to disturb his finding if it has the support of evi- 
dence of any probative value. 


It is interesting to read the very candid statement of the 
Supreme Court that the writ of habeas corpus in deportation cases 
really retains its original concept as a writ to test the right of 
the captor to maintain possession of his captive, but collaterally 





*144 F, 2d 927 (9th Cir. 1944). 
* 326 U.S. 135, 149, 167 (1945). 
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has now become the tool to review a whole proceeding in deporta- 
tion. Interesting, because of the constant and apparent refusal 
of many courts to allow any other attack upon one phase of immi- 
gration work, the deportation of aliens whom the Attorney Gen- 
eral has determined are illegally in the United States. The alien 
seeking redress of his grievances in deportation cases has sought 
various and diverse ways to review the order of the Attorney 
General, but with the exception of a writ of habeas corpus (which 
has no historical legal relationship to the problem) they have been 
refused by the courts; thus a petition for a writ of certiorari to 
review the determination of the Secretary of Labor issuing a war- 
rant of deportation was denied ;'* a suit to restrain by temporary 
injunction was denied.'* In Bata Shoe Co., Inc., v. Perkins,’® the 
District Court of the District of Columbia used these very exact- 
ing words: “If the party sought to be deported is not afforded a 
full, adequate hearing, in which the findings are supported by 
substantial evidence; or, if the law is mistakenly applied in such 
proceedings, judicial relief can be had by the writ of habeas corpus.” 
A writ of prohibition was denied with the observation that a ha- 
beas corpus proceeding was the proper remedy to review deporta- 
tion proceedings ;”° but it was the Court of Appeals of the District 
of Columbia which announced the rule that where there was an 
order of deportation “By surrendering to the proper immigration 
officer, the writ of habeas corpus will be available to appellant.” 
It was not sufficient that the Attorney General may not have had 
authority to issue the order—the alien must put himself into the 
custody of the Attorney General for deportation before he could 
test the latter’s authority. Even bail was not always available. 
Thus the ancient writ of habeas corpus has come down through 
the common law, to become part of the judicial process in the 
treatment of aliens in deportation matters. While the situation 
so far described is previous to June 11, 1946, when the Adminis- 





“In re Ban, 21 F. 2d 1009 (W.D. N.Y. 1927): “The writ of certiorari, 
which is a discretionary writ at common law, will not issue where the petitioner 
has a plain and adequate remedy by habeas corpus, or otherwise. In this con- 
clusion I follow the reasoning of Judge Hough in United States v. Rauch 
(D.C.) 253 F. 814.” 

* Rash v. Zurbrick, 6 F. Supp. 390 (E.D. Mich. 1934) “On the contrary, 
there is substantial authority for the proposition that a bill in equity by an 
alien to obtain a declaration of his right to remain in the United States will 
not lie.” 

* 33 F. Supp. 508 (D.C. 1940). 

» Poliszek v. Doak, Secretary of Department of Labor, 57 F. 2d 430 (D.C. 
Cir. 1932). 

* Fafalios v. Doak, Secretary of Labor, 50 F. 2d 640 (D.C. Cir. 1931). See 
also Kabadian v. Doak, Secretary of Labor, 65 F. 2d 202 (D.C. Cir. 1933) 
(Writ of Prohibition). 
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trative Procedure Act was passed, controversy, even among judges, 
has continued since that date. 

There is, however, much more to the review of the acts of the 
Attorney General of the United States than the review of his 
orders of deportation. That is the situation which is more widely 
known; but a study of the immigration laws shows that the power 
of the Attorney General extends to other immigration fields, in 
which an improper use of the power can create havoc just as great 
as that wrought by an unjustified deportation. The power of the 
Attorney General in dealing with immigration begins from the day 
that the alien arrives in the United States, and does not cease until 
the courts have placed upon that alien the mantle of citizenship. 
Even then it does not end, for in matters involving relationship 
between that citizen and other aliens, who seek the privilege of 
entering based upon the citizenship of their relatives, the Attorney 
General still maintains a complete and absolute control. There are 
a great number of situations which, while administrative in the 
method by which they are adjudicated, are either judicial or semi- 
judicial in their nature. These must now be carefully considered. 

It must not be supposed that the beginning and end of all things 
in immigration is in the process of deportation. This is the spec- 
tacular phase of the work of the Department of Justice, and that 
which usually attracts the greatest public attention. But there are 
a number of problems which to the alien involved are equally as 
important as deportation. Let us illustrate some of them to see 
their application to the use of the writ of habeas corpus in adjust- 
ing or reviewing a final order of the Attorney General. 


One problem involves exclusion proceedings. The Act of Feb- 
ruary 5, 1917, as amended,”’ provides in Section 3 for the exclusion 
of a number of classes of aliens ranging from idiots to natives of 
what are now generally known as the “barred zone’”’ nationalities. 
The practice is to refuse them admission even after a consul has 
granted a visa, for the power to admit into the United States lies 
solely with the Department of Justice. The anomaly that exists 
is that the alien, even before he has been admitted to the United 
States or set foot on our soil, is considered to be in the custody 
of the Attorney General, and the cases are legion to the effect that 
the remedy for such aliens is to test the power of the Attorney 
General by writ of habeas corpus.** If, as is logically true, the 
alien has not yet arrived until he is admitted, it cannot be said that 
the Attorney General has taken him into captivity, so that the 
theory of habeas corpus as it was originally understood might well 





239 SraT. 874 (1917); 8 U.S.C. §175 (1946) ; 57 Stat. 553 (1943), 8 U.S.C. 
§156 (1946). 
= U.S.C.A. §155 (226 et seq.) (1942). 
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be applied, and the writ refused. The many cases allowing it as 
a collateral proceeding to attack the jurisdiction and power of the 
Attorney General insist however, that the writ must be the basis 
by which the power of the Attorney General to exclude shall be 
tested. It should be noted that in exclusion proceedings provision 
was made for an administrative procedure, but no provision was 
made for judicial review of that procedure.** 

Another problem involves derivative citizenship. Prior to Janu- 
ary 13, 1941,”° a child born abroad of an American father, who at 
one time resided in the United States, was a citizen of the United 
States provided he entered the United States for a permanent resi- 
dence before his twenty-first birthday. This provision of Section 
1993 of the Revised Statutes was later amended so as to allow for 
derivation through both the father and mother, with a number of 
provisions not germane to the matter under discussion.** Cases 
still arise under this statute, although it has been repealed. Regu- 
lations under which such a certificate shall be issued are prescribed, 
and these are strictly enforced. They require proof of the marriage 
of the parents, proof of the birth of the applicant, sometimes of 
records long destroyed. Secondary evidence may be accepted, but 
the examiner to whom the case is assigned for a hearing generally 
determines the course and nature of the proceedings. The proceed- 
ings are subject to review by the Commissioner of Immigration, 
but the above requirements must be met in any case. The regula- 
tions do not provide for the appearance of counsel in such proceed- 
ings except on appeal from the decision of the primary examiner, 
and there is no provision for judicial review.” 

The proof of derivative citizenship is not always a simple mat- 
ter. There are the complications of documents and their signif- 
icance and application, and once the record is made it is not so 
simple to undo it. Let us suppose that the primary inspector who 
makes the examination of the applicant is not satisfied with the 
evidence to prove the legal marriage of the parents or the rela- 
tionship of the applicant to his parents. It is impossible by any 
stretch of the imagination to see how a writ of habeas corpus 
would apply in such instance as a mode of testing the right of the 
Attorney General to refuse the issue of a derivative certificate. A 
bill for a declaratory judgment has been held to lie.** The pro- 
cedure here advocated is that provided for under the Administra- 
tive Procedure Act of 1946, of which more will be said later. 





* 39 STAT. 885-887 (1917), 8 U.S.C. §152-3 (1946). 

* See §504, Nationality Act of 1940 (54 Stat. 1172-1174) (1940) p. 410 for 
repealing provisions. 

* §1, Act. of May 24, 1934, 48 STAT. 797 (1934); See note 25. 

77 See Immigration and Nationality Laws and Regulations, Part 379. 
* Ginn v. Biddle, 60 F. Supp. 530 (E.D. Pa. 1945). 
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A third problem is that of Pre-Examination. Under the Immi- 
gration Act of May 26, 1924, as amended,”* admission is granted to: 
(a) An immigrant who is the unmarried child under twenty- 
one years of age, or the wife or the husband of a citizen of 
the United States: Provided, That the marriage shall have 
occurred prior to issuance of visa and, in the case of hus- 

bands of citizens, prior to July 1, 1932.*° 
The Act was later amended changing the date July 1, 1932, to 
January 1, 1948.*" 

Under this non-quota provision, an alien wife of an American 
citizen, who is residing in the United States but has not been ad- 
mitted for permanent residence, may by a process called Pre- 
Examination be examined as to her admissability for permanent 
residence previous to her appearance before an American Consul 
for the filing of a formal application for a visa.*? The regulations 
require certain factual and documentary proof of admissibility. 
There is no provision for judicial review, and it is hard to con- 
ceive how a writ of habeas corpus can apply to test the Exam- 
ination, when the applicant is not even under physical restraint. 
The regulations provide for an appeal to the Board of Immigration 
Appeals; there again, even the philosophy of the Supreme Court in 
the Bridges case could not possibly apply.** 

The final problem to be considered in this connection is that of 
registry. Section 328 of the Nationality Act of 1940** provides for 
the registry of aliens, so as to create a record of arrival for 
permanent residence, provided: they entered before July 1, 1924, 
and resided here continuously, are persons of good moral charac- 
ter, and not otherwise subject to deportation. The requirements 
of the Act are governed by regulations*® which require proof of 
actual residence in the United States previous to July 1, 1924, and 
continuous residence thereafter. The proof must be evidential in 
nature and not merely self-declaratory. In the passage of time such 
proofs are not always available, but the burden of proof is never- 
theless upon the applicant. Neither the law nor the regulations 
provide for judicial review. The issuance of a certificate of regis- 
try is wholly administrative and is a matter solely for the Com- 
missioner of Immigration and Naturalization. Unless the Admin- 
istrative Procedure Act applies, it is doubtful that the discretion 
given to the Commissioner of Immigration can in any way be re- 


” 43 Stat. vec (1924), 8 U.S.C. §201 (1946). 

” §4—-A, 

= Act of May 19, 1948; P.L. 538 of the 80th Congress. 

*28 CopE FED. REGS. §142.1 (1949). 

*® Regulations for Pre-examination are found in 8 Cope Feb. Recs. §142 
(1949). 
54 STAT. 1137 (1940), 8 U.S.C. §907 ( (1946). 
* See 8 CopE Feb. REGS. §362 (1949). 
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viewed. Certainly by no stretch of the imagination can the subject 
matter be reached by an application for a writ of habeas corpus. 


A summary of the various proceedings, including the proceed- 
ings in deportation, before the Immigration and Naturalization 
Service shows clearly that the writ of habeas corpus even as a 
means of a “collateral” attack is unsatisfactory, archaic and illog- 
ical. The problems which arise under the immigration laws of 
the United States cannot be solved by its use. In most instances 
they cannot even be reached by such a process. When the lives of 
people, their families, their homes, their fortunes and their entire 
future are in the balance, it is distressing to realize that previous 
to June 11, 1946, there was no complete, definitive process which 
reached one of the great human problems of the nation’s life. It 
is the writer’s contention that the Administrative Procedure Act 
was intended to be, and is, the answer given by Congress to the 
absence of an adequate remedy which we have described. 


Nor must it be supposed that this problem is merely theoretical. 
In Kavadias v. Cross,** habeas corpus was brought primarily to 
test the power of the Attorney General with relation to his right 
to suspend deportation ;*7 in United States ex rel. v. Garfinkel** the 
writ was issued to test the power of the Board of Immigration 
Appeals in its refusal to reopen a hearing for suspension of depor- 
tation; In United States ex rel. Stabler v. Watkins*® habeas corpus 
was brought where the real issue was the right to enter a default 
judgment in a proceeding cancelling a certificate of naturalization; 
In United States ex rel. U.S. Lines on behalf of Colovis v. Watkins*” 
a writ of habeas corpus was issued to test the legality of an order 
of an immigrant inspector to detain an alien seaman; in Ex parte 
Van Laeken* a writ of habeas corpus was issued to test the cor- 
rect definition of an “entry” where such entry was prejudicial to 
the interests of the United States Government. Also in In re United 
States ex rel. Obum (Ex parte Johnson) * a writ of habeas corpus 
was issued to test the extent of the power of the Board of Medical 
Officers who examine aliens upon admission; in United States ex 
rel. Russo v. Thompson* a writ of habeas corpus was issued to 
test the right of the Immigration Service to confine an alien in the 
Federal House of Detention rather than at a place under the juris- 





“82 F. Supp. 716 (N.D. Ind. 1948). 

7 §19 c., Act of Feb. 5, 1917. 

“77 F. Supp. 751 (W.D. Pa. 1948). 

* 168 F. 2d 883 (2nd Cir. 1948). 

“170 F. 2d 998 (2nd Cir. 1948). 

“81 F. Supp. 79 (N.D. Cal. 1948). See also United States ex rel. Schirr- 
meister v. Watkins, 171 F. 2d 858 (2d Cir. 1949). 
“82 F. Supp. 36 (S.D. N.Y. 1948). 
“172 F. 2d 325 (2d Cir. 1949). 
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diction of the Immigration Service; in United States ex rel. Chu 
Leung v. Shaughnessy* a writ of habeas corpus was issued to test 
the right of administrative determination of citizenship in exclu- 
sion proceedings. 

All of these illustrations reach toward the same conclusion, 
which is that the entire theory of the writ of habeas corpus as it 
has historically developed has now become meaningless. It does 
not do to say that because the courts have allowed the writ to be 
used for the purposes outlined above, there is no need for com- 
plaint. There is need to complain when archaic symbolisms are 
used (perhaps because of their high-sounding phrases) to reach a 
mere partial solution; when the real goal of a review proceedings 
is not attained although a means is at hand. The alternative avail- 
able is to hold the entire immigration process reviewable by a sim- 
ple and direct procedure under the Administrative Procedure Act. 


THE ADMINISTRATIVE PROCEDURE ACT 


Congress enacted the Administrative Procedure Act of 1946,* 
to provide additional legal controls over the action of administra- 
tive agencies. The provision pertinent to this discussion is Section 
10, which provides: 


Except so far as (1) statutes preclude judicial review or 
(2) agency action is by law committed to agency discretion 


(a) Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by such 
action within the meaning of any relevant statute, shall be 
entitled to judicial review thereof... . 

(b) The form of proceeding for judicial review shall be 
any special statutory review proceeding relevant to the sub- 
ject matter in any court specified by statute, or in the 
absence or inadequacy thereof, any applicable form of legal 
action (including actions for declaratory judgments or writs 
of prohibitory or mandatory injunction or habeas corpus) 
in any court of competent jurisdiction. Agency action shall 
be subiect to judicial review in civil or criminal proceedings 
for judicial enforcement except to the extent that prior, ade- 
—_ and exclusive opportunity for such review is provided 
by law. ... 

(c) Every agency action made reviewable by statute and 
every final agency action for which there is no other ade- 
quate remedy in any court shall be subject to judicial review 


(e) So far as necessary to decision and where presented 
the reviewing court shall decide all relevant questions of law, 
interpret constitutional and statutory provisions, and deter- 
mine the meaning or applicability of the terms of any agency 
action. It shall (A) compel agency action unlawfully with- 


“83 F. Supp. 925 (S.D. N.Y. 1949). 
“60 STAT. 237, 5 U.S.C. §1001 et seg. (1946). 
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held or unreasonably delayed; and (B) hold unlawful and 

set aside agency action, findings, and conclusions found to be 

(1) arbitrary, capricious, an abuse of discretion, or other- 

wise not in accordance with law; (2) contrary to constitu- 

tional right, power, privilege, or immunity; (3) in excess of 
statutory jurisdiction, authority, or limitations, or short of 
statutory right; (4) without observance of procedure re- 
quired by law; (5) unsupported by substantial evidence in 
any case subject to the requirements of sections 7 and 8 or 
otherwise reviewed on the record of an agency hearing pro- 
vided by statute; or (6) unwarranted by the facts to the 
extent that the facts are subject to trial de novo by the re- 
viewing court. In making the foregoing determinations the 
court shall review the whole record or such portions thereof 

as may be cited by any party, and due account shall be taken 

of the rule of prejudicial error. 

The first question which arises in the application of the Act to 
immigration proceedings involves the first sentence quoted above. 
Neither the Attorney General nor the Department of Justice as 
an agency is expressly exempted from the Act, which with a few 
functional exceptions applies generally to all federal administra- 
tive agencies which make final rules.** The Immigration and Nat- 
uralization Service has contended that the Act does not apply to 
it, but has favored a number of attempts to obtain specific exemp- 
tion in Congress. 

The Immigration Act of 1917 provides, as to exclusion, that in 
every case where an alien is excluded from admission to the United 
States “. . . the decision of a board of special inquiry adverse to 
the admission of such alien shall be final, unless reversed on appeal 
to the Attorney General.”*’ Similarly, as to deportation, it is pro- 
vided that where any person is ordered deported “. . . the decision 
of the Attorney General shall be final.”** The problem is thus 
whether the immigration statute precludes judicial review of 
orders of exclusion or deportation, within the meaning of the ex- 
ception in Section 10 of the Administrative Procedure Act. It has 
already been shown that these orders of exclusion and deportation 
have, for a long time prior to the Administrative Procedure Act 
and despite the wording of the Immigration Act, been subjected 
to judicial review of a sort by means of the writ of habeas corpus. 





“See Ohio Power Co. v. N.L.R.B., 164 F. 2d 275 (6th Cir. 1947) (contra 
for an intervening order); Kirkland v. Atlantic Coast Line R. Co., 167 F. 2d 
529 (D.C. Cir. 1948) (contra under Railway Labor Act); Dallas v. Rentzel, 
172 F. 2d 122 (5th Cir. 1949) (contra under Federal Airport Act); Great 
Lakes Steel Corp. v. United States, 81 F. Supp. 450 (E.D. Mich. 1948) (contra 
under Interstate Commerce Act); Fischer v. Haeberle, 80 F. Supp. 652 (E.D. 
N.Y. 1948) (Veterans Preference Act); Zander v. Clark, 80 F. Supp. 453 
(D.C. 1948). 

“39 Stat. 887 (1917), 8 U.S.C. $153 (1946). 
“39 STAT. 890 (1917), 8 U.S.C. §155 (1946). 
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To that extent the immigration statutes have already been con- 
strued as not precluding judicial review. In addition, in the writer’s 
opinion, the whole purport of the Administrative Procedure Act 
and especially the wording of Section 10—its breadth, the powers 
granted to the courts, its wide application to persons suffering 
legal wrong, the remedies granted—clearly indicate any intent by 
Congress to set up a new procedure to be used after the adminis- 
trative action (in this instance of the Attorney General) became 
final, 7.e., was at an end. Numerous portions of the legislative 
history of the Act can be cited to support such a viewpoint. An 
example, as to agency discretion, is the following Senatorial 
discussion : 


MR. DONNELL: I should like to ask the distinguished 
Senator a question. . . It has occurred to me the conten- 
tion might be made by someone in undertaking to analyze 
this measure that in any case in which discretion is com- 
mitted to an agency, there can be no judicial review of action 
taken by the agency. The point to which I request the Sen- 
ator to direct his attention is this: In a case in which a 
person interested asserts that, although the agency does have 
a discretion vested in it by law, nevertheless there has been 
abuse of that discretion, is there any intention on the part of 
the framers of this bill to preclude a person who claims 
abuse of discretion from the right to have judicial review of 
the action so taken by the agency? 

Mr. MCCARREN: Mr. President, let me say, in answer 
to the able Senator that the thought uppermost in present- 
ing this bill is that where an agency without authority or by 
caprice makes a decision, then it is subject to review. 

But in answer to the first part of the Senator’s question— 
namely, where a review is precluded by law—we do not in- 
terfere with the statute, anywhere in this bill. Substantive 
law, law enacted by statute by the Congress of the United 
States, granting a review or denying a review is not inter- 
fered with by this bill. We were not setting ourselves up to 
abrogate acts of Congress. 

Mr. DONNELL: But the mere fact that a statute may 
vest discretion in an agency is not intended, by this bill, to 
preclude a party in interest from having a review in the 
event he claims there has been an abuse of that discretion. 
Is that correct? 

Mr. MCCARREN: It must not be an arbitrary discretion. 
It must be a judicial discretion ; it must be a discretion based 
on sound reasoning. .. . 

Mr. AUSTIN: Is it not true that among the cases cited 
by the distinguished Senator were some in which no redress 
or no review was granted, solely because the statute did not 
provide for a review? 

MR. McCARREN: That is correct. 

Mr. AUSTIN: And is it not also true that, because of the 
situation in which we are at this moment, this bill is brought 
forward for the purpose of remedying that defect and pro- 
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viding a review to all persons who suffer a legal wrong or 
wrongs of the other categories mentioned? 

Mr. MCCARREN: That is true; the Senator is entirely 
correct in his statement.*® 
As to preclusion of judicial review other remarks in the Senate 


might be noted: 

Mr. AUSTIN: In the event that there is no statutory 
method now in effect for review of a decision of an agency, 
does the distinguished author of the bill contemplate that by 
the language he has chosen he has given the right to the 
injured party or the complaining party to a review by such 
extraordinary remedies as injunction, prohibition, quo war- 
ranto, and so forth? 

: = McCARREN: My answer is in the affirmative. This 
is true. 

Mr. AUSTIN: And does he contemplate that even where 
there is no statutory authority for certiorari, a party might 
bring certiorari against one of these agencies? 

Mr. MCCARREN: Unless the basic statute prohibits it.°° 
In the House of Representatives Congressman Walter presented 

the bill which led to passage of the Administrative Procedure Act, 
and said of Section 10(d): “The decision of an agency created by 
statute that prohibits a review is the only one excluded. We are 
anticipating the possibility that some time or other such an agency 
will be erected.” The House Report had said: “To preclude ju- 
dicial review under this bill a statute, if not specific in withholding 
such review, must upon its face give clear and convincing evidence 
of an intent to withhold it. The mere failure to provide specially 
by statute for judicial review is certainly no evidence of intent to 
withhold review.’*? The Act itself, as already indicated, provides 
in Section 10(c) that “. . . every final agency action for which 
there is no other adequate remedy in any court shall be subject to 
judicial review.” Elsewhere the term “final” is used in the same 
sense; and it seems clear that the finality given the Attorney Gen- 
eral’s decision by the Immigation Act is no more than this finality 
of completion, after which Section 10 contemplates that there may 
generally be judicial review. The prior construction of the Immi- 
gration Act, and the legislative history and wording of the Admin- 
istrative Procedure Act, give clear indication that the agency 
orders here being discussed are to be subject to such review. 
The remaining question is as to form and scope of review under 
the Act. There is no form of special statutory review proceeding 
relevant to the subject matter of these immigration matters. In its 
absence, Section 10(b) makes available “. . . any applicable form 





* Sen. Doc. No. 248, 79th Cong., 2d Sess. 310-311 (1947). 
© Id. at 325-326. 

= Id. at 380. 

"Id. at 275. 
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of legal action (including actions for declaratory judgments or 
writs of prohibitory or mandatory injunction or habeas corpus) 
... As we have seen, prior to the Administrative Procedure Act, 
habeas corpus was held to be the only form of judicial review avail- 
able in exclusion and deportation proceedings. It has been argued 
that “any applicable form” means the form of action applied by 
courts to the particular proceeding in cases decided before the Act, 
and that habeas corpus is still the exclusive remedy. 

It is the writer’s position that “applicable” should and does 
mean, not only habeas corpus, but any form of legal action appro- 
priate for securing justice in the particular situation. The pro- 
visions of Section 10(e) require the reviewing court to compel 
agency action unlawfully withheld or unreasonably delayed, and 
to set aside agency action found to be unlawful. It was clearly not 
the intent of Congress to limit the reviewing court in its power to 
undo any administrative injustice. Section 10(d) authorizes the 
reviewing court, pending judicial review, to postpone the effective 
date of agency action and otherwise preserve the status quo until 
conclusion of the review proceedings. Since the Act itself specifies 
this broad scope of review and interim relief in any and every 
review proceeding, it may be that the procedural form of review 
is immaterial, since the reviewing court would have at least these 
powers and duties, whether the review action is nominally habeas 
corpus or something else.** If not so expanded, habeas corpus as 
the sole remedy would clearly be inadequate, because in its tradi- 
tional form it would permit nothing like the scope of review and 
relief contemplated in the Act. 

Even as broadened by the provisions of Section 10, habeas 
corpus would be inadequate as the sole remedy in deportation and 
exclusion proceedings, because traditionally it cannot be brought 
until the petitioner is in custody. In many sorts of cases this re- 
quirement creates great and unnecessary hardship. An alien who 
has already been adjudged deportable by the administrative of- 
ficials cannot test by habeas corpus the legality of their result or 
their proceedings until he is apprehended for deportation. Nor- 
mally the Immigration and Naturalization Service will not arrest 
an inoffensive resident alien until very shortly before deportation. 
He is thus faced with the risk of guessing correctly whether to 
wind up his affairs or not. If he is removed to a point of embarka- 
tion distant from his home, or if for some other reason the writ 
cannot be served before the ship sails he may actually be deported 
without having been able to test the order. He may attempt to 
submit to arrest in advance of deportation for purposes of the 
test; but the Service need not detain him unless it wishes to, and 





53 See Note, 49 Cot. L. REv. 73 (1949). 
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if he is arrested and then paroled, the matter may have become 
moot. In exclusion proceedings, the traditional rule that the judg- 
ment in habeas corpus must be either a remand to custody or a 
discharge from custody causes another sort of difficulty. It may 
result in outright release of an excludable alien, when all he had 
a right to was a hearing, or some other change to proper procedure 
in the course of the exclusion. 

A number of decisions rendered since the effective date of the 
Administrative Procedure Act have considered the question of its 
applicability to immigration proceedings; most of them involved 
deportation. There has been no general agreement among these 
courts as to whether the provisions for judicial review apply, and if 
so, whether they extend the procedural forms available beyond 
habeas corpus. In United States ex rel. Trinler v. Carusi,®* an 
alien had been ordered deported. Before being taken into cus- 
tody, he filed a “petition for review” of the order in the federal 
court. On appeal, a majority of the Court of Appeals for the Third 
Circuit held the proceeding a proper remedy for testing the de- 
portation order, under the Act, although (perhaps because) habeas 
corpus would not have lain, since petitioner was not yet in custody. 
Judge Goodrich analyzed the deportation process and the Act in 
these words :*5 

While it might look as though judicial review were precluded 

by the giving to the deportation order the air of finality, in 

practice such finality never existed because of the availa- 

bility of habeas corpus. The fact that review has been judge- 
made out of the concept of due process does not make it any 
less a qualification of the statute than if the legislators had 

put the provision in it when the statute was first drawn .. . 

We express at this point no opinion whatever upon the 

merits of the petitioner’s case. All we are deciding is that 

under the Administrative Procedure Act of 1946 he is en- 
titled to have judicial review as one adversely affected by the 
deportation order after its promulgation but before he has 
been taken into custody. 
In United States ex rel. Camaratta v. Miller the court allowed a 
“petition for review” although the alien was in custody, and 
granted relief which included ordering the re-opening of the de- 
portation proceedings, releasing petitioner on bond, and staying 
the warrant of deportation.** Additional cases have recognized the 
force of the Trinler decision, but left open the question of judicial 





*166 F. 2d 457 (3d Cir. 1948), in which case the writer was counsel for 
the petitioner. The action was later declared abated, 168 F. 2d 1014 (3d Cir. 
1948), but the opinion was not withdrawn, and its reasoning and logic still 
stand. 

* 166 F. 2d 457 at 461, 462 (3d Cir. 1948). 

*79 F, Supp. 643 (S.D. N. Y. 1948) ; see also United States ex rel. DeLucia 
v. O’Donovan, 82 F. Supp. 435 (N.D. Ill. 1948). 
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review under Section 10.°7 A number of cases, on the other hand, 
have denied that Section 10 applies to immigration proceedings in 
such fashion as to change the pre-existing rule making habeas 
corpus the sole remedy.** 

Other cases have denied application of other sections of the 
Act, although these involved additional and different considera- 
tions.*® Broadly, these adverse decisions have involved Section 5, 
governing agency adjudications, Section 7, governing hearings, and 
Section 11, regulating appointment of hearing examiners. Perhaps 
the case which caused the greatest distrubance to the Immigration 
and Naturalization Service was Eisler v. Clark.®° The court there 
held that the Act, including Section 11 regulating the appointment 
of hearing inspectors, applied to the deportation process. It con- 
cluded :™ 

On that question the Court is of the opinion that the Courts 

have read due process into the Act, and due process means a 

hearing, and that therefore hearing is an integral part of 

the Deportation Act; in fact, just as much as if the Act itself 

in words stated that a hearing should be held. 

The action was for a declaratory judgment that petitioners were 
entitled to a hearing governed by the Administrative Procedure 
Act, and injunctive relief; this was granted by the court. The 
effect of the decision would be to require the Immigration and 
Naturalization Service to comply with Section 11, by using exam- 
iners appointed under Civil Service procedure. This would remove 
the power of the present immigration inspectors to hold deporta- 
tion hearings. Section 6, which if applicable would assure the alien 
broad rights to counsel, perhaps forcing changes in the regulations 
now in force,*? has not been passed upon, but seems clearly appli- 
cable to all agencies, and does not have the limitations included in 
other sections. The United States Supreme Court has yet to pass 
upon any of these problems. In one case before it, the application 
of the Hearings section was raised, but the decision passed off on 
other points.”* The issue of the application of the Act in immigra- 





* Azzollini v. Watkins, 172 F. 2d 897 (2d Cir. 1949); Scholnick v. Clark, 
81 F. Supp. 298 (D.C. 1948). 

* Valenti v. Clark, 83 F. Supp. 167 (D.C. 1949); Yiakoumis v. Hall, 83 F. 
Supp. 469 (E.D. Va. 1949). 

® United States ex rel. Johnson v. Watkins, 170 F. 2d 1009 (2d Cir. 1948), 
rev'd sub. nom. United States ex rel. Johnson v. Shaughnessy, 336 U. S. 924, 
947, 69 S. Ct. 921 (1949); United States ex rel. Knauff v. Watkins, 173 F. 2d 
599 (2d Cir. 1949), cert. granted May 2, 1949; Yiakoumis v. Hall, 83 F. Supp. 
469 (E.D. Va. 1949); Ex parte Wan, 82 F. Supp. 60 (N.D. Cal. 1948). 

@77 F. Supp. 610 (D.C. 1948). 

“77 F. Supp. 610 (D.C. 1948). 

* See 8 CopE Fep. Rees. §§142.1, 150.1 (c), 362.3, 370.8, 379.3 (1949). 
* United States ex rel. Johnson v. Shaughnessy, 336 U.S. 924, 947 (1949). 
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tion proceedings is again before the Court, however, and it is 
entirely possible that some of these questions may be determined in 
its coming term. 


CONCLUSION 


For the guidance of litigants, administrative officials and judges, 
an authoritative settlement of the whole problem is necessary. 
As indicated, the aliens involved have appealed to the courts to 
apply the Administrative Procedure Act to exclusion and deporta- 
tion proceedings. The Attorney General has resisted such applica- 
tion, and his instructions to the officers of the Immigration and 
Naturalization Service have been based upon his position.** In 
addition, the Attorney General and the Service have pressed for 
express legislative adoption of their views, by specific exemption 
of the Service from the requirements of the Act.** In the present 
Congress, H.R. 10 and S. 1832 seek this result.** 

It is hard to understand why such exemption is desirable, par- 
ticularly regarding the provisions for judicial review. The immi- 
gration laws of the United States and the problems which arise 
thereunder cannot be judicially reviewed with certainty and 
promptness by the writ of habeas corpus alone. A collateral and 
“backhanded” procedure is not the ideal means to determine the 
happiness and welfare of a substantial portion of the resident 
population. 





“United States ex rel. Knauff v. Watkins, 173 F. 2d 599 (2d Cir. 1949), 
cert. granted May 2, 1949; Sung v. Clark, 80 F. Supp. 235 (D.C. 1948), aff'd 
per curiam 174 F. 2d 158 (D.C. Cir. 1949), cert. filed July 1, 1949. 

* See Atty. Gen. Manual on the Admin. Proc. Act (1947). 

“See H.R. 6652, 80th Cong., 2d Sess. (1948); S. 2755, 80th Cong,, 2d Sess. 
(1948). 

"81st Cong. (1949). 























Statistics on Federal Habeas Corpus 


WILLIAM H. SPECK* 


In a judicial scheme of things that usually emphasizes indi- 
viduality and difference—meticulously distinguishing precedents 
and carefully deciding each controversy upon its particular 
merits—judicial statistics explore another dimension. They em- 
phasize likeness, disclosing how many of the same or similar types 
of controversies arise, where they arise, and how they are dis- 
posed. On a judicial sea in which every wave is different, judicial 
statistics sound the broadly common depths. The tables which 
follow attempt as complete a statistical picture of habeas corpus 
in the federal courts as is possible with available information and 
may shed some light on the question of whether the writ is being 
abused. 

Tables 1, 2, and 3 show the extent and distribution of habeas 
corpus cases in the federal district courts, the courts of appeals, 
and the Supreme Court, respectively. Habeas corpus cases in the 
district courts fall naturally in two main categories, one of which 
is in turn divisible again. They are brought either against a fed- 
eral officer or the United States government itself (U.S. Defendant 
jurisdiction) or against some non-federal custodian on the ground 
that the confinement is in violation of some federal right (Federal 
Question jurisdiction). U.S. Defendant habeas corpus cases are in 
turn divisible into the small special category of Deportation Cases, 
where the writ of habeas corpus has been the only means of re- 
viewing the legality of deportation orders, and Other U.S. Defend- 
ant habeas corpus cases which are brought against federal cus- 
todians, usually the wardens of federal prisons but sometimes mili- 
tary authorities and others. 

The Deportation cases, the smallest category, are usually 
brought in seaboard districts on the east and west coasts, reached 
a numerical peak just after the war, and may soon largely dis- 
appear if the more convenient court review of deportation under 
the Administrative Procedure Act becomes established.t The Other 
U. S. Defendant habeas corpus cases are mostly brought by fed- 
eral prisoners and are therefore usually filed in court districts con- 
taining federal penal institutions. (See Tables 4 and 5.) Federal 
Question habeas corpus cases have increased greatly in number 
in the last ten years as the United States Supreme Court has set 
stricter standards of due process of law to govern the trial and 





* Attorney, Division of Procedural Studies and Statistics, Administrative 
Office of the United States Courts. 
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confinement of all prisoners. But the increase has again been con- 
fined to a few districts chiefly in Illinois and to a much lesser ex- 
tent in a few other states which have declined to provide a remedy 
for federal due process rights in their local courts. The court of 
appeals cases follow the patterns set in the district courts showing 
the larger totals and the greater increases in circuits containing 
federal penal institutions or states which do not provide a remedy 
for federal rights in their local courts. 


Habeas corpus cases may reach the United States Supreme 
Court by any of the avenues listed in the stub of Table 3, but the 
principal avenues are the petitions for original writs (almost never 
grantd) or the discretionary certiorari. Most of the habeas corpus 
cases in both categories are brought in forma pauperis, and in 
recent years more than half have been brought by prisoners in 
Illinois. In the last two years scores of original writs have also 
been filed by German war crimes prisoners, and petitions by these 
prisoners account for the jump in the number of original applica- 
tions last year. 


Tables 4, 5, and 6 shed some light upon the alleged abuse of the 
writ of habeas corpus to overburden the federal courts with friv- 
olous and repetitive petitions. Table 4 shows that habeas corpus 
cases and trials in certain districts represent a substantial part of 
the courts’ work. In this connection, however, it should be noted 
that studies of the time spent by judges in disposing of various 
types of cases tend to show that habeas corpus cases take less time 
to dispose of than many other classes of cases. Time studies of cases 
tried disclosed that judges spent an average of only 3.8 hours in dis- 
posing of U. S. Defendant habeas corpus cases and 4.8 hours in dis- 
posing of Federal Question habeas corpus cases, as compared with 
3.2 hours on government OPA cases, 8.5 hours on Federal Employ- 
ees Liability Act cases, 6.2 hours on Fair Labor Standards Act cases, 
7.4 hours on motor vehicle personal injury cases, 2.5 hours on con- 
tract cases, and 5.4 hours on criminal cases. Table 5 shows that at 
the most only a very small fraction of federal prisoners, except 
those in Alcatraz, file writs of habeas corpus each year. The com- 
parison is made on the assumption that all U. S. Defendant (other 
than Deportation) habeas corpus cases filed in these districts are 
filed by prisoners from these institutions. This assumption is largely 
true in these districts and in any event is one that overstates the 
proportion of prisoners filing writs, particularly in the Northern 
District of California where there have been several writs each year 
from military prisoners. Table 6 shows that repeater petitions 
have contributed substantially to the number of writs in several 
districts.2, Not all repeater petitions are frivolous: one District of 
Columbia inmate of a mental institution was discharged on his 
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twenty-second petition ; expiration of sentence is a frequent ground 
for discharge (see Table 10) and may arise after dismissal of 
earlier petitions; and even grounds previously alleged may in new 
dress find new favor.* 

A judicial remedy which evokes a flood of largely frivolous and 
often repetitive petitions requires a judicial procedure designed, 
even more particularly than most, to separate the meritorious 
from the worthless with certainty and with the minimum expendi- 
tures of time and labor. Table 7 shows the modes of disposition 
in the categories of uncontested judgments, contested judgments 
before trial, and contested judgments after trial. Prisoners, usually 
unrepresented by counsel, prove more tenacious in insisting on a 
contested outcome than do deportees, usually represented by coun- 
sel; and prisoners in state confinement have in the last five years 
seen a larger proportion of their petitions disposed by judgment 
of court before trial than previously. Table 8 for the years 1941-2 
shows the great variety in practice among these five courts in 
issuing the writ: Georgia always issued the writ and usually held 
hearings; Washington almost never issued the writ and usually 
disposed of the case on show cause order. 


Despite an increase in the number of writs filed by federal 
prisoners and an enormous increase in the number filed by state 
prisoners the number of releases tabulated in Tables 9A and 9B 
has remained almost constant, and for state prisoners the propor- 
tion of releases to writs filed has declined. The grounds for releases 
as reported by clerks in Table 10 have shown little change except 
for the increase in the category of denial of assistance of counsel. 


Among the changes made in habeas corpus procedure by the 
revised judicial code was the requirement of a motion to vacate 
sentence as a prerequisite for the issuance of the writ of habeas 
corpus.‘ Table 11, parts A and B, summarize the results of a ques- 
tionnaire to clerks on most of the motions filed during the first ten 
months of operation of this provision. Surprisingly, far fewer 
motions were filed than the volume of habeas corpus cases would 
require, and thus judges, attorneys, and prisoners appear not to 
have become immediately aware of this provision or perhaps to 
have doubted its constitutionality. The figures on pleadings and 
hearings show the variety in modes of handling, and those on num- 
ber of prisoners produced in court and number represented by 
counsel point up the plight of prisoners using this motion or the 
writ of habeas corpus in establishing a case. The vague and often 
legally unfounded grounds alleged illustrate the material through 
which judges must search to find the issues and discover the facts. 
The only result of all these motions this year has been one modified 
sentence. 
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These statistics show the enormous expansion in recent years 
in the use of the writ of habeas corpus to give prisoners a judicial 
hearing in federal courts on claims that confinement violates their 
legal or constitutional rights. This judicial scrutiny of imprison- 
ments has thus far resulted more in a reassurance of the legality of 
the incarceration than in any large-scale opening of prison doors. 
But even the small number of releases shows the importance of this 
writ in protecting liberty. 





1United States ex rel. Trinler v. Carusi, 166 F. 2d 457 (3d Cir. 1948), 
followed in United States ex rel. Cammarata v. Miller, 79 F. Supp. 643 (S.D. 
N.Y. 1948). 

* See also the figures on Alcatraz repeaters in Goodman, Use and Abuse of 
Habeas Corpus, 7 FED. R. D. 313, 315 (1947). 

* E.g., McDonald v. Swope, 79 F. Supp. 30 (Cal. 1948). 

*28 U.S.C. §2255. 
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TABLE 1.—HABEAS CORPUS CASES COMMENCED IN UNITED STATES 
DISTRICT COURTS 1940-—49* 





DIsTrRIcT 


1940-1 


1941-2 


1942-3 


1943-4 


1944-5 


1945-6 


1946-7 


1947-8 


1948-9 





Total 84 districts. . 
Deportation .... 
Other U.S. defend. 
Federal question. 


First Circuit 
Deportation .... 
Other U.S. defend. 
Federal question. 


Maine 
Deportation .... 
Other U.S. defend. 
Federal question. 


Massachusetts 
Deportation .... 
Other U.S. defend. 
Federal question. 


New Hampshire 
Deportation .... 
Other U.S. defend. 
Federal question. 


Rhode Island 
Deportation .... 
Other U.S. defend. 
Federal question. 


Second Circuit 
Deportation .... 
Other U.S. defend. 
Federal question. 


Connecticut 
Deportation .... 
Other U.S.defend. 
Federal question. 

New York, N. 
Deportation .... 
Other U.S. defend. 
Federal question. 

New York, E. 
Deportation .... 
Other U.S. defend. 
Federal question. 

New York, S. 
Deportation .... 
Other U.S. defend. 
Federal question. 

New York, W. 
Deportation .... 
Other U.S. defend. 
Federal question. 

Vermont 
Deportation ... 


Other U.S. defend. 


Federal question. 


Third Circuit 
Deportation .... 


Other U.S. defend. 


Federal question. 
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DIsTRICT 


1940-1 | 1941-2 


1942-3 


1943-4 | 1944-5 


1945-6 


1946-7 


1947-8 


1948-9 





Delaware 
Deportation . 


Other U.S. defend. 


Federal question. 


New Jersey 
Deportation 


Other U.S. defend. 


Federal question. 


Pennsylvania, E. 
Deportation 


Other U.S. defend. 


Federal question. 


Pennsylvania, M. 
Deportation 


Other U.S.defend. 


Federal question. 


Pennsylvania, W. 
Deportation 


Other U.S. defend. 


Federal question. 
Fourth Circuit 
Deportation 


Other U.S. defend. 


Federal question. 


Maryland 
Deportation 


Other U.S. defend. 


Federal question. 


North Carolina, E. 
Deportation . 


Other U.S. defend. 


Federal question. 


North Carolina, M. 
Deportation ... 


Other U.S. defend. 


Federal question. 


North Carolina, W. 
Deportation ... 


Other U.S. defend. 


Federal question. 


South Carolina, E. 
Deportation ... 


Other U.S. defend. 


Federal question. 


South Carolina, W. 
Deportation ... 


Other U.S. defend. 


Federal question. 


Virginia, E. 
Deportation 


Other U.S. defend. 


Federal question. 
Virginia, W. 
Deportation .... 


Other U.S. defend. 


Federal question. 
West Virginia, N. 
Deportation . 


Other U.S. defend. 


Federal question. 
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District 


1940-1 


1941-2 


1942-3 


1943-4 


1944-5 


1945-6 


1946-7 


1947-8 


1948-9 





West Virginia, S. 
Deportation .... 
Other U.S. defend. 
Federal question. 

Fifth Circuit 
Deportation .... 
Other U.S. defend. 
Federal question. 

Alabama, N. 
Deportation .... 
Other U.S. defend. 
Federal question. 

Alabama, M. 
Deportation .... 
Other U.S. defend. 
Federal question. 

Alabama, S. 
Deportation .... 
Other U.S.defend. 
Federal question. 

Florida, N. 
Deportation .... 
Other U.S. defend. 
Federal question. 

Florida, S. 
Deportation .... 
Other U.S. defend. 
Federal question. 

Georgia, N. 
Deportation .... 
Other U.S. defend. 
Federal question. 

Georgia, M. 
Deportation . 


Other U.S. defend. 


Federal question. 
Georgia, S. 
Deportation .... 
Other U.S. defend. 
Federal question. 
Louisiana, E. 
Deportation .... 
Other U.S. defend. 
Federal question. 
Louisiana, W. 
Deportation .... 
Other U.S. defend. 
Federal question. 
Mississippi, N. 
Deportation .... 


Other U.S. defend. 


Federal question. 
Mississippi, S. 
Deportation .... 
Other U.S. defend. 
Federal question. 
Texas, N. 
Deportation .... 


Other U.S. defend. 


Federal question. 
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TABLE 1.—Continued 
District 1940-1] 1941-2 | 1942-8| 1943-4 | 1944-5 | 1945-6 | 1946~-7| 1947-8 | 1948-9 
Texas, E. 
Deportation .... 1 
Other U.S. defend. 1 2 2 1 1 2 5 
Federal question. 
Texas, S. 
Deportation .... 1 6 5 1 2 
Other U.S. defend. 3 1 1 1 1 1 1 3 2 
Federal question. 3 2 1 1 7 6 
Texas, W. 
Deportation .... 1 1 
Other U.S. defend. 3 1 3 2 7 3 2 2 
Federal question. 1 1 2 
Sixth Circuit 
Deportation .... 3 1 11 1 7 9 8 4 2 
Other U.S.defend.| 12 14 14 18 38 36 16 30 31 
Federal question. 9 10 14 15 35 45 22 41 78 
Kentucky, E. 
Deportation .... 
Other U.S. defend. 3 7 6 5 12 7 4 15 15 
Federal question. 
Kentucky, W. 
Deportation .... 
Other U.S. defend. 3 1 1 
Federal question. 3 1 3 4 : 5 1 
Michigan, E. 
Deportation .... 4 1 2 3 3 6 4 1 
Other U.S. defend. 5 3 1 3 19 24 8 11 10 
Federal question. 3 4 6 6 13 32 17 29 56 
Michigan, W. 
Deportation .... 1 
Other U.S. defend. 2 1 2 2 1 
Federal question. 2 2 2 14 8 5 6 ¥ 
Ohio, N. 
Deportation a 9 4 6 1 1 
Other U.S.defend. 1 2 3 2 1 1 3 
Federal question. 1 1 4 
Ohio, S. 
Deportation .... 1 
Other U.S. defend. 1 5 3 2 3 3 2 
Federal question. 1 3 1 5 4 3 1 9 
Tennessee, E. 
Deportation .... 
Other U.S.defend. ' 1 2 2 1 
Federal question. 1 1 1 
Tennessee, M. 
Deportation .... 1 
Other U.S. defend. 
Federal question. 2 
Tennessee, W. 
Deportation .... 
Other U.S. defend. 
Federal question. 1 
Seventh Circuit 
Deportation .... 1 2 1 4 8 9 10 3 
Other U.S. defend. 7 8 15 20 19 16 14 20 20 
Federal question. 12 20 | 142 469 353 | 285 | 293 | 283] 269 
Illinois, N. 
Deportation .... 1 1 3 5 7 8 3 
Other U.S. defend. 3 5 11 9 11 4 9 
Federal question. 125 | 342 | 231); 204/ 238) 200; 189 
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District 


1940-1 


1941-2 


1942-3 


1943-4 


1944-5 


1945-6 


1946-7 


1947-8 


1948-9 





Illinois, E. 
Deportation .... 
Other U.S. defend. 
Federal question. 

Illinois, S. 
Deportation .... 
Other U.S. defend. 
Federal question. 

Indiana, N. 
Deportation .... 
Other U.S. defend 
Federal question. 

Indiana, S. 
Deportation .... 
Other U.S.defend 
Federal question. 

Wisconsin, E. 
Deportation ... 


Other U.S. defend. 


Federal question. 
Wisconsin, W. 
Deportation .... 
Other U.S. defend. 
Federal question. 
Eighth Circuit 
Deportation .... 


Other U.S. defend. 


Federal question. 
Arkansas, E. 
Deportation .... 
Other U.S. defend. 
Federal question. 
Arkansas, W. 
Deportation .... 
Other U.S. defend. 
Federal question. 
Iowa, N. 
Deportation .... 


Other U.S. defend. 


Federal question. 


Iowa, S. 
Deportation .... 


Other U.S. defend. 


Federal question. 


Minnesota 
Deportation .. 


Other U.S. defend. 


Federal question. 


Missouri, E. 
Deportation .... 
Other U.S. defend. 
Federal question. 


Missouri, W. 
Deportation .... 
Other U.S. defend. 
Federal question. 

Nebraska 
Deportation .... 
Other U.S. defend. 
Federal question. 
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DisTRICcT 


1940-1 


1941-2 


1942-3 


1943-4 


1944-5 


1945-6 


1946-7 


1947-8 


1948-9 





North Dakota 
Deportation 


Other U.S. defend. 


Federal question. 


South Dakota 
Deportation .. 


Other U.S. defend. 


Federal question. 


Ninth Circuit 
Deportation .... 


Other U.S. defend. 


Federal question. 


Arizona 
Deportation . 


Other U.S. defend. 


Federal question. 


California, N. 
Deportation 


Other U.S. defend. 


Federal question. 


California, S. 
Deportation 


Other U.S. defend. 


Federal question. 


Idaho 
Deportation . 


Other U.S. defend. 


Federal question. 


Montana 
Deportation .... 


Other U.S. defend. 


Federal question. 


Nevada 
Deportation 


Other U.S. defend. 


Federal question. 


Oregon 
Deportation 


Other U.S. defend. 


Federal question. 
Washington, E 
Deportation 


Other U.S.defend. 


Federal question. 


Washington, W. 
Deportation 


Other U.S. defend. 


Federal question. 


Tenth Circuit 
Deportation ... 


Other U.S. defend. 


Federal question. 


Colorado 
Deportation ... 


Other U.S. defend. 


Federal question. 


Kansas 
Deportation 


Other U.S. defend. 


Federal question. 
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TABLE 1.—Continued 





DISTRICT 1940-1} 1941-2 | 1942-3 | 1943-4 | 1944-5 | 1945-6 | 1946-7 | 1947-8 | 1948-9 





New Mexico 
Deportation .... 
Other U.S. defend. 
Federal question. 1 

Oklahoma, N. 
Deportation .... 
Other U.S. defend. 1 
Federal question. 1 1 1 

Oklahoma, E. | 
Deportation .... 
Other U.S. defend. 2 2 
Federal question. 2 2 1) 

Oklahoma, W. | 
Deportation .... 
Other U.S. defend. 4 1 2 1 2 3 3 
Federal question. 1 

Utah | 
Deportation .... 
Other U.S. defend. 2 
Federal question. 

Wyoming 
Deportation .... 
Other U.S. defend. 
Federal question. 1 1 

Dist. of Columbia; 
Deportation .... 1 1 1 1 
Other U.S.defend.} 59 86 98 | 168 87 87 | 106) 101 80 

Territories} 
Deportation .... 3 2 
Other U.S. defend. 5 10 8 14 5 5 


* The figures are for fiscal years, July Ist to June 30th. 

+ Local jurisdiction habeas corpus casés not tabulated. 

Source: Tables C-3, Annual Reports of the Director of the Administrative Office of the United 
States Courts and other information on file in the office. 
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TABLE 2.—HABEAS CORPUS CASES IN UNITED STATES COURTS 


OF APPEALS 1942-—49* 


























1942-2 | 1943-4 | 1944-5 | 1945-6 | 1946-7 | 1947-8 | 1948-9t 
All Courts of Appeals— 
| errr 124 151 157 150 201 173 262 
U.S. defendant ..... 106 124 124 81 146 130 188 
Federal question .... 18 | 27 | 33 69 55 43 74 
District of Columbia...| 23 | 12 | 10 | 2 10 9 11 
First Circuit—Total... 4 | 1 3 | 3 7 
U.S. defendant...... 4 | 1 2 | 2 6 
Federal question .... » 1 1 
Second Circuit—Total. 13 19 14 18 50 40 41 
U.S. defendant...... 12 | 18 13 at 48 38 35 
Federal question .... 1 1 1 1 2 2 6 
Third Circuit—Total.. 6 8 14 5 9 12 15 
U.S. defendant...... 6 8 12 5 | 7 y 
Federal question .... 2 2 5 6 
Fourth Circuit—Total . 7 5 3 8 9 8 13 
U.S. defendant...... 3 5 3 2 2 4 11 
Federal question .... 4 6 7 4 2 
Fifth Circuit—Total... 13 15 36 16 20 24 57 
U.S. defendant...... 10 14 33 14 15 21 47 
Federal question .... 3 1 3 2 5 3 10 
Sixth Circuit—Total... 5 8 7 10 4 5 20 
U.S. defendant...... 4 4 4 2 2 4 13 
Federal question .... 1 4 3 8 2 1 7 
Seventh Circuit—Total 12 16 23 50 36 21 40 
U.S. defendant...... 6 1 2 4 9 1 9 
Federal question .... 6 15 21 46 27 20 31 
Eighth Circuit—Total. 11 23 9 5 12 12 14 
U.S. defendant...... 10 18 8 5 9 8 12 
Federal question .... 1 5 1 3 4 2 
Ninth Circuit—Total.. 23 28 24 26 25 10 27 
U.S. defendant...... 22 27 23 22 19 7 20 
Federal question .... 1 1 1 4 6 3 7 
Tenth Circuit—Total.. 7 16 14 7 19 32 24 
U.S. defendant...... 6 16 14 6 19 31 21 
Federal question .... 1 1 1 3 











* The figures are for fiscal years, July lst to June 30th. 
¢t Preliminary figures. 
Source: Tables B-5, Annual Reports of the Director of the Administrative Office of the United 

States Courts. 
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TABLE 3.—HABEAS CORPUS CASES IN THE UNITED STATES 
SUPREME CouURT 1939-48 


| Ocroser TERMS 

















1939 | 1940 | 1941 | 1942 | 1943 | 1944 | 1945 | 1946 | 1947 | 1948 
Opinions written in | | | | | | 
h.c. cases ....... 4 | 3| 5| 4/ 8| 5] 6/14] 7 
Original jurisdiction— ot 2 
motions for leave | | | | 
to file h.c. denied‘; 37 | 48 | 55 | 79 | 89 | 84) 68) 77 | 102 | 172 
Federal Courts........ 26| 26/ 40/ 31| 47| 60| 39| 45/ 67/ 57 
Certiorari .......... 26 | 26 | 40 | 31 | 46 | 59| 39| 45| 67| 57 
Denied? ........... 23 22 | 36 | 31 | 43 | 55 | 363} 39 | 60) 49 
oo eee 3 4 | 4 | | 8 4 34] 6 7 95 
Reversed ......... 1 4 4 | | 3 4 1 5 4 3 
Aff’d or dism’d.... 2 24 1 3 2 
Appeals dismissed! . . | } 1 
Certified question.... 1 
State Courts.......... 13 | 22] 44] 38 | 107 175 | 237 | 328 | 221 | 252 
Certiorari .......... 138; 19 | 41] 35 | 105 | 173 | 284 | 328 | 220 | 250 
rrr 12 | 17} 38] 34 | 103 | 168 | 231 | 324 | 211 | 242 
Granted ........... 1/ 2} 3] 1/ 2] 5] 3] 4] 9| 8s 
Reversed or vacated 1 2 2 1| 2 3 3 5 7 
Aff’d or dism’d.... 1 2 3 1 4 
Appeals dismissed ... 3; 3] 3] 2] 1] 8 1| 2 
Appeals allowed..... | 1 


























1 None granted. 

2 Including a very few dismissed or withdrawn. 

® Including two from the Philippines. 

*Including one from the Philippines. 

6 Four are pending. 

* One is pending. 

Source: The Reports and Files of the Supreme Court. Since time was not available to check 
every case against the files, it was assumed (as proved true in every case checked) that 
cases entitled an individuai against another individual denominated “Warden” were habeas 
corpus cases. All cases against an individual denominated “Superintendent,” “Attorney 
General,” etc., and all cases entitled an individual against a state were checked in the report 
below or in the files. 

As a result, the figures on opinions written and original jurisdiction should be correct 
because the reports indicate expressly whether a habeas corpus case is involved, except that 
many “applications’’ which might loosely be regarded as habeas corpus were not treated as 
such. The figures from federal courts are substantially correct because the nomenclature and 
remedies are uniform. The figures from state courts are probably only approximate because 
of the variety in state nomenclatures and remedies. 
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TABLE 4.—NUMBER AND PROPORTION OF HABEAS CORPUS CASES 


AND TRIALS IN SELECTED DISTRICTS 1944—48* 























1944-5 | 1945-6 1946-7 1947-8 

All Courts 

Total habeas corpus cases 

commenced .......... 1176 1383 1246 1346 
Proportion of all cases 
commenced .......... 1.2% 1.4% 1.3% " 1% 

Total habeas corpus trials. 256 270 203 311 

Proportion of all trials.... 2.6% 3.0% 2.3% 3.5% 
New York, S. 

Habeas corpus cases...... 72 443 224 152 

Proportion of all cases.... 9% 5.7% 2.6% 2.2% 

Habeas corpus trials...... 53 12 

Proportion of all trials.... 12.8% 3.2% 
Pennsylvania, M. 

Habeas corpus cases...... . 6 10 22 

Proportion of all cases.... 1.5% 9% 2.2% 6.7% 

Habeas corpus trials...... 2 3 16 

Proportion of all trials.... 4.5% 6.1% 25.4% 
Georgia, N. 

Habeas corpus cases...... 125 67 54 82 

Proportion of all cases.... 15.6% 9.1% 6.3% 9.3% 

Habeas corpus trials...... 110 52 32 52 

Proportion of all trials.... 38.1% 25.9% 20.0% 26.4% 
Illinois, N. 

Habeas corpus cases...... 245 218 256 212 

Proportion of all cases.... 8.4% 6.4% 9.6% 8.6% 

Habeas corpus trials...... 1 13 22 16 

Proportion of all trials.... 39% 3.9% 7.2% 6.0% 
Indiana, N. 

Habeas corpus cases...... 42 22 25 36 

Proportion of all cases.... 8.2% 4.5% 6.0% 8.1% 

Habeas corpus trials...... 4 2 8 

Proportion of all trials.... 13.8% 4.2% 17.0% 
Missouri, W. 

Habeas corpus cases...... 46 40 88 70 

Proportion of all cases.... 2.0% y 2% 7.3% 6.0% 

Habeas corpus trials...... 4 a7 8 

Proportion of all trials.... 4.6% 3.1% 15.9% 7.8% 
California, N. 

Habeas corpus cases...... 54 74 50 79 

Proportion of all cases.... 1.6% 2.5% 2.0% 4.5% 

Habeas corpus trials...... 14 9 7 7 

Proportion of all trials.... 4.3% 2.6% 2.3% 2.3% 
Washington, W. 

Habeas corpus cases...... 28 36 34 35 

Proportion of all cases.... 2.9% 3.5% 3.7% 4.1% 

Habeas corpus trials...... a 19 11 18 

Proportion of all trials.... 9.5% 15.4% 9.2% 14.5% 
Kansas 

Habeas corpus cases...... 42 51 83 174 

Proportion of all cases.... 3.5% 3.4% 10.0% 26.8% 

Habeas corpus trials...... 27 27 44 122 

Proportion of all trials.... 19.3% 23.7% 41.1% 65.2% 





* The figures are for fiscal years, July 1st to June 30th. 
A trial is defined as a contested proceeding (other than a hearing on a motion) before 

either court or jury in which evidence is introduced and a final judgment is sought. 
Source: Tables C-1, C-2, C-8, C-7, and D-1, Annual Reports of the Director of the Administra- 
tive Office of the United States Courts. 
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TABLE 5.—RELATION OF HABEAS CORPUS CASES COMMENCED 
TO PRISON POPULATIONS 


This table gives the number of U.S. defendant habeas corpus cases commenced (excluding 
deportation cases) as a percentage of prison populations for the named prisons and district courts. 





1940-1| 1941-2 | 1942-3 | 1943-4 0-5) 38-4 1946-7 | 1947-8 
% %o %o % 








(1948 prison pop. 2,323*) 
Lewisburg, Pa. M........ 3 8 17 
(1948 prison pop. 1,325*) 
McNeil Island, Wash. W..| 2.7 | 3.9 | 2.1 | 40 | 2.8 | 3.2 | 3.1 | 2.9 
(1948 prison pop. 1,016*) 
Springfield Medical Center, 
faa 2.0 2.5 5.2 6.8 4.6 4.3 8.7 6.5 
(1948 prison pop. 867*) 
Terre Haute, Ind. S...... 1.9 1.1 1.3 2.2 6 3 1.3 
(1948 prison pop. 1,110*) 


2.9 9 A 8 | 1.5 


‘0 a % % 
All federal prisoners vs. 
all 84 dist. h.c. cases...| 1.3 1.5 32 2.5 2.1 1.7 1.8 2.4 
(1948 prison pop. 20,755* ) 
Alcatraz, Calif. N........ 9.7 |11.9 | 18.6 |18.7 |17.1 |18.8 |14.6 |11.4 
(1948 prison pop. 246*) | 
Atlanta, Ga. N........... 1.9 2.8 5.6 | 6.4 6.1 2.9 2.5 3.9 
(1948 prison pop. 2,030*) | 
Leavenworth, Kans....... 2.4 2.2 3.3 | 2.5 2.0 2.2 2.8 6.8 


























* The 1948 prison populations of these institutions are given to show the comparative magnitudes 
involved but the percentages are figured on the prison populations for each year. 
Sources: Habeas corpus cases commenced from information on file with the Administrative 
Office of the United States Courts. Prison populations from the annual reports of the 
Federal Bureau of Prisons. 
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TABLE 8.—COURT HANDLING OF HABEAS CORPUS CASES IN FIVE 
DISTRICTS DURING YEAR 1941-42 




















Districts 
Cases S ™ Calif., | Wash., Total 
Ger | Mem | wane, | Olt | Wee 
NE oc oan Sedeineecenaes 60 26 61 49 37 233 
Cases Where Writ Was Issued 
COIUERE) oo cccccccveces 60 15 24 9 2 110 
ETE. DNOO. 6 cccciccieevecreses 60 15 22 9 1 107 
Show Cause Order Issued...... 12 2 9 1 24 
Show Cause Order Returned... 12 5 9 1 27 
Show Cause Order Traversed... 2 1 6 9 
PIED oo cccincescncemeees 
Hearing on Law Only.......... 6 1 1 8 
One Hearing on Facts Only..... 41 14 12 1 68 
Two Hearings on Facts Only....| 13 2 1 16 
Separate Hearings on Facts 
So OS SS eee | 10 7 1 18 
Number of Prisoners Released. . 3 2 1 6 
Cases Where Writ was Not Issued 
| errr rere 11 37 40 35 123 
Show Cause Order Issued...... 27 20,,;j 21 68 
Show Cause Order Returned... 31 19 18 68 
Show Cause Order Traversed... 8 3 11 
pO Ee Pere rere 4 26 14 44 
Hearing on Law Only.......... 10 32 14 7 63 
One Hearing on Facts Only..... 1 1 8 10 
Two Hearings on Facts Only.... 3 3 
Separate Hearings on Facts 
RE errr 3 3 
Number of Prisoners Released.. 1 1 1 3 
Hearing 
Hearings or Trials............. 60 26 57 23 23 189 
No Hearings or Trials.......... 4 26 14 44 
Prisoners Released 
NIRS, cic'ca/a:s9. gcelaleouaaie giGiern4 ee 3 3 1 : 1 9 
Percentage of Total Cases...... 5.0| 11.5 1.6 2.0 2.7 3.9 

















Source: Study by the Administrative Office of the United States Courts. 
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TABLE 9.—PRISONERS RELEASED BY FEDERAL WRITS 
OF HABEAS CORPUS 


PART A 























1936-7 1937-8 || 1943-4 1944-5 1945-6 

Number of petitions filed by 

federal prisoners .......... 197 205 | 370 419 365 
Number of prisoners released. | 21 14 | 23 14 21 
Proportion of petitioners | 

NS nisi aca es aeriebid- ore we 10.7% 6.8% |, 6.2% 3.3% 5.8% 
Number of petitions filed by I 

State prisoners............ 52 159 || 449 499 411 
Number of petitioners released. 5 4 | 8 7 4 
Proportion of petitioners | 

SEES rrr 9.6% 2.5% || 18% 1.4% 1.0% 

PART B 





| 1945-6 1946-7 1947-8 





Number of U.S. defendant (excluding deportation) 








habeas corpus cases disposed by district courts | 385 372 265 
Number in which petitioners were successful....{| 26 18 32 
Proportion in which petitioners were successful. . 6.8% 4.8% | 12.1% 
Number of federal question habeas corpus cases 

disposed by district courts................... 503 481 487 
Number in which petitioners were successful..... 14 13 11 
Proportion in which petitioners were successful. . 2.8% 2.7% 2.3% 





Source: Part A, replies by clerks to a questionnaire in connection with a special study by the 
Administrative Office of the United States Courts. Part B, routine case termination cards 
filed with the Administrative Office of the United States Courts. The information contained 
in Parts A and B is not strictly comparable; for example, a prisoner may be successful in 
having his sentence vacated on a writ of habeas corpus (Part B) and be remanded for 
resentence or new trial without being released (Part A). Both types of information are 
used because the same information is not available for all the years, and both types of 
information are given in 1945-6 for purposes of comparison. 


TABLE 10.—GROUNDS ASSIGNED FOR RELEASE BY FEDERAL COURTS 
OF PETITIONERS FOR WRITS OF HABEAS CORPUS SERVING 
SENTENCES PRONOUNCED BY FEDERAL AND 
STATE COURTS 








GROUNDS Petitions Filed Petitions Filed 
(as listed by clerks of district courts) 1936, 1937 1948, 1944, 1945 
SD END okvdiccdoceeswsiaegrenes tenes 43 76 
Sentence, or legal portion thereof, fully served 15 21 
Denied Assistance of Counsel................. 1 18 
ois dtagevescecenowseaeaecees 6 11 
Imprisonment Illegal .............eeeeeeeeees 5 2 
SE oo bab dbs o0-Caaie-e4rwnteavewe 1 3 
Defendant Insane or Incompetent............. 4 
I IE iin cco diceuusesicsscceessces 3 
Convicted by Perjured Testimony............. 1 
ee ea ere 2 3 
ee Be ee eer ee 2 4 
Application not Opposed..............eeeee0. 1 
EE Er er re 1 
PE 6 -csacwawaicua pie tone seed new 10 5 











Source: Special study by the Administrative Office of the United States Courts. 
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TABLE 11.—USE OF MOTIONS TO VACATE SENTENCE 
(18 U.S.C. §2255) 1948-9 


PART A 
Disposition (76 motions tabulated out of 102 filed during 1948-9) 


Pleading 
I SiN UNION UI sa. og: 5's 4 Wee's eave new 01d SA iaistalee Mie ere ieee 50 
Disposed on motion and response ...........cee cece cee cececeeeecs 26 
Hearing 
ee eet NONI ONE NN i ceess cre aie dd wi OW ie eran ewierdinreeedwierwed's 12 
I Soc chore ira a(cis laid o ala wisia ars ins anew were Gee eeeSe 24 
Both briefs or argument and hearing on facts..............-.+0++ 1 
Neither briefs or argument nor hearing...............ceeeeeeeeee 39 
nt IRN MINN ooo. a e.:a 6,0 dere wink eiare 00's 64.4, 0.6 Kin Ree ein wm 12 
Primer Nl PROACH Tl COEF... i 0sccscccscccececeseeeceeeseeseees 64 
PUMOMCE POPTORERICR WY COUNNEL.......o.sccccccessccccesscscceveosesoee 29 
Pemoner not represetited by Counsel. ...........cceccccccccccccccccescscce 47 
Outcome 
NIN 9, orca gran dvacrainincsos wie SIA Stee eetoeraied ne wieeg Gre wlaeaNe 0 
RINNE 353565515 sln5 winit cre ote w ew ante akon OH eu aR OMe MONES pots 1 
aN So ase alcinining Wie ae othe HE NSIS mR OSE IAEN aE aEAN 74 
I 55565 ow 5a ssy ae see area Rig eMinae kaise Hie wae Dewees 1 
I iiasigis an casweaeunwseseenauseenenes oeeeuiseeeasaneeceed 27 
IRs 6csdraatcverersssarsveras ousraniieip a Rtas oA ae AES S CES SETA euKeN 49 


PART B 
Grounds Alleged (88 motions tabulated out of 102 filed during 1943-9) 


Errors in Preliminary Proceedings 
nn I a rsiccal 5 ineieiersiarn 8 66 DE RTEGIO DEw aN OWS~ Seo 
Not promptly brought before committing magistrate............... 
ee ie eer er ee 
Not advised of constitutional rights...........cccccccccccccccccccs 


Errors in indictment or information 
Ee TPE nn ee 1 
I I I oo 654: 69-4 )05 19:50:46 eS EERS SES SEC OOS 
Dismissal of certain counts also carried away other counts........ 
Original charge filed through error..........sccccccccscsesccccces 


me Oce 


COR 


Pleas 
nel oc ora bg wiprereis ei Gisiolannig Dialed aie Siewe eos" 
Fraudulent solicitation or false promises induced plea............ 
Failure to understand effect of plea........... cece eee cece cece eees 
ee I oo oo oon. cic no Soc cnc 856 ces n0ssesseeeeeene 
Defendant insane when he pleaded.............cceeeccccecceeces 
No opportunity to make statement............ccccceccccccecseees 
ci cke Gc aiealgie 40 0-ine ewhas <9 46 bor6 ree Amainn ees 
EECGOP TH ACCODTINE DICER OF BUMNET. 6. oocccccccvccccccccccccecececes 
Convicted of different offense than pleaded to..............eeeeeeee 


Representation by counsel 
I I 65a io scseireic ordered ci Saibahies JN 6 010 Raw glee 
Representation by counsel inadequate.............cceeeeceeeceeees 
No waiver of representation by counsel................eeeeeeeees 
Not represented by counsel at arraignment...............eeeeee0- 


Trial 
es II IRs 6s 55 Gi sl sae npn eseua See aauieneseseseecie 1 
Because defendant was on probation from state court.......... 
Because defendant was under sentence from state court........ 
Denial of right to or failure to call witnesses..................45- 
ERE EAR GRE RIE oa tar ear eee re 
er aaa edi eis ead Wen Sdn aeee GN eeu OSES OC bs 54%'6e 
Compelled to testify against himself............... cece cece eeeceee 
Nel aro alanis oclernciaivre Wile ae ee EAE RA SP TERAS CROL OSES SON 
EE IE 6.666 616.6415 5500 Ob A 65S 56524 GREK NSE R OR RRE SCOR 


0100 3 et et he CO OL OT 


PD tet tC et 
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TABLE 11.—Continued 


Judgment and sentence 
en ask cn nga wwe aiding Ob 66 Uwe Ke eeenee ew SeeeNN SS 12 
EE eee en re ee rere 
Promise of shorter sentence. ........... cece cece cere crete eeneees 
Sentence did not consider custody prior to trial...............5.08+ 
No right to designate place of imprisonment...............eeeee8- 
No right to run state and federal sentences concurrently............ 
No presentence investigation. ...........cccccee cece cece eeeeeeecee 
Intent to incarcerate only for duration of war..............eeeee- 
PQHUEC 0 TOSUOHS “OO0E TMS”... ...ciccccccvccvccvcccvccccsccscccee 
Interpretation of judgment and sentence.............c cece eeeeees 
Cruel and unusual punishment............. ccc eee cece cece eee eeee 


General allegations 

Denials of guilt............csceeeeesecceccccccccsceceessseeenees 
Allegation prisoner now cured of dope habit.................e000- 
Conviction without due process of law.......-....ece cece eee eeeees 
Conviction in violation of constitutional rights..................+. 
CCOUVECEIOM WECHUOUE THEE GEEBE.. oo 5 icc ccscccccecccsccceceseseeescees 
— in violation of Sixth Amendment................00-005 

DE nck DUGG Se sene WERE SECA Ia WEEN EST ON HORST ESO SORTS 


kA DO et et et et OD 


CnNmnrmrwQr co 


ree: Questionnaire sent to clerks on motions reported for first eleven months of fiscal year 

1949. Classification of the grounds alleged for the motion is difficult because the information 

not always disclose whether the general, often vague, ground listed is the prisoner’s 

own statement or the clerk’s summary of the prisoner’s statement. Most of the grounds 
listed, however, are believed to be as the uncounseled prisoners stated them. 
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Habeas Corpus — Extradition Cases 


When the Constitution of the United States was adopted, it pro- 
vided that: 


A person charged in any state with treason, felony, or other crime who 
shall flee from justice and be found in another state, shall on demand of the 
executive authority of the state from which he fled be delivered up to be re- 
moved to the state having jurisdiction of the crime.’ 


By this clause, the power to regulate interstate extradition is dele- 
gated to the Federal Government, and in pursuance thereof, laws 
of Congress have been passed specifying the judicial acts which 
are necessary to authorize a demand, such as the production of a 
copy of an indictment found or an affidavit made before a magis- 
trate of any state or territory charging the person so demanded 
with having committed a crime, and making the certificate of the 
executive authority conclusive as to verity when presented to the 
executive of the state wherein the fugitive is found.? But the gov- 
ernor of the asylum state may not legally be compelled to deliver 
up an accused; his duty has been held to be a mere moral obli- 
gation. 

In order to facilitate the procedure, thirty states have passed 
the Uniform Criminal Extradition Act. Under this act, the accused 
need not be a fugitive from justice in the demanding state,® and 
this has been held to be constitutional,® although the Federal Con- 
stitution and the Congressional statutes provide only for the rendi- 
tion of fugitives. 

Section 10 of the Uniform Act provides that: 


If the prisoner or his counsel shall state that he or they desire to test the 
legality of his arrest, the judge shall fix a reasonable time to be allowed him 
within which to apply for a writ of habeas corpus. 


This comment is concerned with the extent of the court’s inquiry 
in the consideration of an application for habeas corpus; by one 
under arrest under a warrant of the governor of the state in which 
he was arrested, in compliance with a request for interstate rendi- 
tion made by the governor of another state in which the prisoner 
allegedly committed a crime. The writ will test the validity of the 
detention only, and thus the sole question for determination is 
whether or not the prisoner is subject to interstate rendition. 





2U.S. Const. ArT. IV §2. 

* Rev. STAT. §5278 (1878), 18 U.S.C. §3182 (Cong. Serv. 1948). 

* Kentucky v. Dennison, 24 How. 66 (U.S. 1860). 

*Ala., Ariz., Ark., Cal., Del., Idaho, Ill., Ind., Kan., Me., Md., Mass., Mich., 
Minn., Mont., Nebr., N.H., N.Mex., NY., N.Car., Ohio, Ore., Penna., S.Dak., 
Utah, Vt., W.Va., Wis., Wyo. 

* UNIFORM CRIMINAL EXTRADITION Act §6; But see §2. 

*English v. Matowitz, 148 Ohio St. 39, 72 N.E. 2d 898 (1947). 
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Under the Constitution’ and the pursuant federal statute,* a pris- 
oner, arrested under warrant of extradition, must be: (1) substan- 
tially charged with a crime under the criminal laws of the demand- 
ing state.° It has been established that the word “crime” in the 
Constitutional provision for extradition of fugitives from justice 
as between states, embraces every act forbidden and made punish- 
able by a law of the demanding state including misdemeanors; (2) 
a fugitive from justice, and this has been determined to mean that 
he must have been in the demanding state at the time the criminal 
act charged was committed and subsequently have left that state 
for any purpose;'® (3) the person charged with a crime and indi- 
cated by the warrant. This is to be distinguished from the question 
of whether or not he is the person who committed the crime. This 
latter determination is for the trial court of the demanding state; 
(4) arrested under a warrant regular on its face. This last require- 
ment is common to all arrests and, therefore, will not be discussed 
in this comment. 

The governor of the state of asylum must in his determination 
of the issuance of a warrant consider all of these factors, and they 
are the points of inquiry open to investigation by the court on a 
writ of habeas corpus. The action of the governor is presumed to 
be lawful, however, and the burden of proof of any defect in the 
issuance of the warrant is therefore on the prisoner." 


CHARGE OF A CRIME 


The obligation to surrender depends upon the criminal law of 
the demanding state and not the law of the state of asylum.’? The 
governor of the asylum state having determined in the first instance 
that the indictment or affidavit submitted to him with the requi- 
sition of the governor of the demanding state, and certified by the 
latter as authentic, contains a substantial charge of a crime, and 
having issued his warrant for the arrest of the fugitive, the person 
arrested may have such determination reviewed on habeas corpus."* 
Upon such review the executive warrant, if in due form, is prima 
facie proof that a crime has been charged. The presumption thus 
prevailing is not conclusive, and the governor’s warrant for rendi- 
tion is subject to judicial review. If it were otherwise, say the 
courts, the governor would be clothed with arbitrary and despotic 





7U.S. Const. ART. IV §2. 

* Rev. STAT. §5278 (1878), 18 U.S.C. §3182 (Cong. Serv. 1948). 

* Drew v. Thaw, 235 U.S. 432 (1914). 

* Contra: UNIFORM CRIMINAL EXTRADITION ACT §6. 

“ Chase v. State, 93 Fla. 963, 173 So. 103 (1927); See note, 54 A.L.R. 271 
(1928). 

* Collins v. Loisel, 259 U.S. 309 (1921). 

* Pierce v. Creecy, 210 U.S. 387 (1908). 
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power, and there would be no uniform action in such matters in the 
various states.'* Whether the accused is charged with a crime is a 
jurisdictional question and always open to judicial inquiry.*® 


FUGITIVE FROM JUSTICE 


Except under the Uniform Criminal Extradition Act or where 
otherwise provided by statute, the prisoner must be a fugitive from 
justice in the demanding state. Here again a warrant is presump- 
tive, but not conclusive, evidence that the prisoner is a fugitive 
from justice,’® but is rebuttable in habeas corpus proceedings."’ 
Whether or not the prisoner is a fugitive is a question of fact.'® If 
it is clearly shown that he was not within the demanding state when 
the crime was alleged to have been committed and his extradition 
is sought on the ground of constructive presence only, the court will 
ordinarily discharge the prisoner.’ Mere absence from the scene 
of the crime, by way of alibi, may not be shown unless probative of 
the fact that the accused is not a fugitive.*’ It is, in general, the 
duty of the governor where requisition is made for the extradition 
of an alleged fugitive from justice to determine, in the first in- 
stance, whether such person is in fact a fugitive within the mean- 
ing of the extradition laws. While there have been some doubts 
expressed as to the power of the courts to review such determina- 
tion,” courts have generally held it not to be conclusive.**? The 
decided weight of authority is to the effect that the mission, motive, 
or purpose inducing a person accused of being a fugitive to leave 
the demanding state is immaterial.** The prisoner need not have 
known that he had committed a crime when he left the state.” 
Some few courts hold contra.?* The minority holdings are on the 
basis of the voluntary nature of departure. But a prisoner who 
has been removed from the demanding state by federal authorities 





“ Ex parte Owen, 10 Okla. Crim. Rep. 284, 186 Pac. 197 (1913). 

% Roberts v. Reilly, 116 U.S. 80 (1885). 

® MecNichols v. Pease, 207 U.S. 100 (1907). 

% Hyatt v. Corkran, 188 U.S. 691 (1902), In re Hubbard, 201 N.C. 472, 
160 S.E. 569 (1931); See note, 81 A.L.R. 547. 

“Roberts v. Reilly, 116 U.S. 80 (1885). 

” South Carolina v. Bailey, 289 U.S. 412 (1932), Contra: UNIFoRM CRIM- 
INAL EXTRADITION ACT §6. 

” State ex rel. Davey v. Owen, 133 Ohio St. 96, 12 N.E. 2d 144 (1937); See 
note, 114 A.L.R. 686. 

“ Appleyard v. Mass., 203 U.S. 222 (1906), Biddinger v. Police Comr., 245 
U.S. 128 (1917). 

2 Jones v. Leonard, 50 Iowa 106, 32 Am. Rep. 116 (1878), People ex rel. 
Corkran v. Hyatt, 172 N.Y. 176, 64 N.E. 825 (1902), Aff’d 188 U.S. 691 (1902). 

* Hogan v. O’Neill, 255 U.S. 52 (1921), Drew v. Thaw 235 U.S. 432 (1914). 

™* Roberts v. Reilly, 116 U.S. 80 (1885), Biddinger v. Police Comr., 245 U.S. 
128 (1917). 

* See note 13 A.L.R. 415, 420. 
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is nevertheless a fugitive from justice in an asylum state.** Depart- 
ure from a jurisdiction after the commission of an act in further- 
ance of a crime subsequently consummated is a flight from justice 
and renders the fugitive liable to extradition.’ 


The accused must produce “conclusive” proof that he was not 
in the demanding state.** In some jurisdictions the proof need only 
be “clear and convincing,’’”’ in others it must be beyond a “reason- 
able doubt,’’*® “or substantial and convincing,’ but the conclusive 
proof test is the desirable one,** for the accused need only raise a 
reasonable doubt, at the trial, in the demanding state. 


A state may in the exercise of its reserved sovereign powers and 
as an act of comity to a sister state, provide by statute for surren- 
der, on requisition, of persons who are indictable for a crime com- 
mitted through their constructive presence, even though they have 
never been corporeally within such state and have never fled there- 
from to escape arrest or punishment.** In the absence of a statute, 
a state may not render a person unless he is a fugitive.** 

Where a man has contributed to the support of his wife and 
children at all times before leaving the state but stops payments 
after he leaves, he is not a fugitive.** Due to the continuing nature 
of the crime of abandonment or nonsupport of a wife or children, 
an exception has been established to the majority rule that one 
must be in the state when the crime is committed. It is to the effect 
that the temporary presence within the state, although for an 
innocent purpose, of one charged with neglect to support his wife 
and children is sufficient to charge him with being a fugitive from 
justice upon his departure again from the demanding state.** 

An accused person arrested in interstate proceedings, who sues 
out habeas corpus to obtain his discharge on the ground that he is 
not a fugitive from justice, is not entitled to introduce evidence to 
prove that after the date of the alleged offense he was “usually and 
publicly resident” within the demanding state for a time sufficient 
to bar the prosecution under its limitation statutes. The statute of 





* State ex rel. Shapiro v. Wall, 187 Minn. 246, 244 N.W. 811 (1932), See 
note 85 A.L.R. 114. 

7 Strassheim v. Daily, 221 U.S. 280 (1910). 

*% Hx parte Rabinowitz, 65 P. 2d 1236 (Okla. Cr. App. 1937). 

* McNichols v. Pease, 207 U.S. 100 (1907). 

® South Carolina v. Bailey, 289 U.S. 412 (1933). 

= State v. Westhues, 318 Mo. 928, 2 S.W. 2d 612 (1928). 

222 MINN. L. REv. 431 (1937). 

*% UNIFORM CRIMINAL EXTRADITION ACT §6, State v. Hall, 115 N.C. 705, 20 
S.E. 729 (1894). 

“U.S. Const. ArT. IV §2. 

* Taft v. Lord, 92 Conn. 539, 103 Atl. 644 (1927), Chase v. Florida, 93 Fla. 
963, 113 So. 103 (1927). 

* Chase v. Florida, supra note 35. 
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limitations is a defense and must be asserted on the trial by the 
defendant in criminal cases; matters of defense can not be heard 
on habeas corpus to test the validity of an arrest in extradition, 
but must be heard and decided at the trial, by the courts of the 
demanding state.*’ 


IDENTITY OF THE ACCUSED 


The determination of the fact of identity of the person arrested 
as the person named in the executive warrant is always open to 
judicial inquiry.** The burden of proving the identity of the pris- 
oner rests on those seeking his extradition when he denies on 
habeas corpus that he is the person for whom the warrant was 
issued.*® A prima facie case is made out by the state, however, if it 
shows that the name of the prisoner and the name set forth in the 
warrant are identical.*° 


MOTIVE OR ULTERIOR PURPOSE OF OFFICIALS 


As a general rule, the courts on habeas corpus will not inquire 
into motives which induced a governor to honor or refuse a requi- 
sition, since such an inquiry would be opposed both to the plainest 
principles of public policy and to the freedom of action by the 
executive within his constitutional authority.” 

The reasons given for the majority rule are: (1) executive 
discretion is not subject to court review;*? (2) the matter of motive 
is one of defense cognizable solely in the courts of the demanding 
state; (3) if the prisoner is guilty of the offense it is no defense 
for him to allege improper motive.** On the other hand, some courts 
assert that under some circumstances the motive which lies behind 
an extradition request may be a matter for consideration of the 
court under habeas corpus. It is necessary for the demanding state 
to show that requisition is for the purpose of subjecting the pris- 
oner to prosecution for the offense charged, and not merely to sub- 
verse private malice or to obtain service on him for some other 
purpose.‘t The rule in Oklahoma is that in every extradition case 
the question of good faith of both the demanding and rendering 





* Biddinger v. Police Comr., 245 U.S. 128 (1917). 

* Lee Gim Bor v. Ferrari, 55 F. 2d 86 (1st Cir. 1932); See note, 84 A.L.R. 
329; UNIFORM CRIMINAL EXTRADITION ACT §20. 

® Barnes v. Nelson, 23 S.D. 181, 121 N.W. 89 (1909); See note, 84 A.L.R. 
339; Huie Fong v. Bligh 55 F. 2d 189 (1st Cir. 1932); See note, 84 A.L.R. 341. 

” State ex rel. Grande v. Bates, 101 Minn. 303, 112 N.W. 260 (1907); See 
note, 84 A.L.R. 341. 

“Collins v. Traeger, 27 F. 2d 842 (9th Cir. 1928). 

“ Gaskins v. Davis, 115 N.C. 85, 20 S.E. 188 (1894). 

“Flower v. Superintendent of Phil. County Prison, 220 Pa. 401, 69 Atl. 
916 (1908). 

“In re Bruchman, 28 N.D. 358, 148 N.W. 1052 (1914). 
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state is open to inquiry on habeas corpus.*° 

In Ohio, prior to the adoption of the Uniform Criminal Extradi- 
tion Act, there was a statute providing that the demand for extra- 
dition must be made in good faith for the punishment of crime and 
not for the purpose of the collection of a debt or to remove the al- 
leged fugitive to a foreign jurisdiction to serve him with civil 
process.*® A Pennsylvania court released a Negro boy because of 
the strong possibility of his being lynched or otherwise deprived 
of a fair trial.*7 Courts had previously held that the danger of 
being lynched is not sufficient reason for refusing to extradite the 
fugitive.** In habeas corpus the limitation of inquiry is as to juris- 
diction but it has been held that a possibility of a sufficient denial 
of due process is jurisdictional.*’ 


CONCLUSION 


The necessity for extradition procedure arose out of the demand 
on the part of the states that their sovereign powers be maintained. 
The Extradition Clause of the Federa! Constitution” is a grant by 
the states of power to the Federal Government to control extradi- 
tion. Since the adoption of the Constitution the states have seen 
fit to relinquish even more of their sovereign power by passing 
statutes which let down some of the barriers encountered in at- 
tempting to arrest a person who has committed a crime against 
the demanding state and who is, at the time of the requisition for 
extradition, within the boundaries of another state. 

Attempts have been made to eliminate the problem. The Fugi- 
tive Felon Act*! makes it a crime to flee from the jurisdiction of a 





* Bx parte Offutt, 29 Okla. Crim. Rep. 401, 234 Pac. 222 (1925). 

“In re Williams, 5 Ohio App. 55 (1915). 

“’ Mattox v. Superintendent of Prisons, 152 Pa. Super. 167, 31 A. 2d 576 
(1943), 53 YALE L. J. 359 (1943). 

““Ople v. Weinbrenner, 285 Mo. 365, 226 S.W. 256 (1920), cert. denied, 
256 U.S. 695 (1921). 

* Johnson v. Zerbst, 304 U.S. 458 (1938). 

*U.S. Const. ART. IV §2. 

18 U.S.C. §1073 (Cong. Serv. 1948): “Whoever moves or travels in inter- 
state or foreign commerce with intent either (1) to avoid prosecution, or 
custody or confinement after conviction, under the laws of the place from 
which he flees, for murder, kidnapping, burglary, robbery, mayhem, rape, 
assault with a dangerous weapon, or extortion accompanied by threats of vio- 
lence, or attempt to commit any of the foregoing offenses as they are defined 
either at common law or by the laws of the place from which the fugitive flees, 
or (2) to avoid giving testimony in any criminal proceedings in such place in 
which the commission of an offense punishable by imprisonment in a peniter- 
tiary is charged, shall be fined not more than $5,000 or imprisoned not more 
than five years, or both.” 

“Violations of this section may be prosecuted only in the federal judicial 
district in which the original crime was alleged to have been commited or in 
which the person was held in custody or confinement.” 
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state to avoid prosecution for certain enumerated crimes. A fugi- 
tive arrested for the violation of the act may after his arrest apply 
for a writ of habeas corpus. The court in consideration of his ap- 
plication may consider only two things: (1) the identity of the 
prisoner, and (2) the regularity of the warrant.®? The questions 
of whether or not he is a fugitive and whether he fled to avoid 
prosecution for a crime are elements of the crime defined by the 
act and must be tried in the district in which the original crime is 
alleged to have been committed. To charge a violation of this act it 
is only necessary to charge that the accused left a state with the 
intent to avoid prosecution for one of the enumerated crimes.** The 
purpose of this act is to make it unnecessary to extradite a person 
who may be brought within the purview of the statute.°* The act 
provides no immunity from criminal or civil process and a fugitive 
returned under the act is, therefore, subject to indictment for the 
original crime.*® This statute does not cure the difficulty in the 
case of a crime not enumerated in the act and does not cover those 
crimes committed by constructive presence. The Uniform Criminal 
Extradition Act takes care of the constructive presence problem 
but extradition, at best, is a cumbersome process and depends on 
the efficiency of the police of the state of asylum for its success. 

There is no good reason why a person should be able to commit 
a crime and then hide behind the sovereign skirts of an asylum 
state. It would, therefore, seem reasonable to make extradition 
between the states as simple as arrest and removal where a person 
has committed a crime in another county of the same state. 

The only danger of such simplified procedure is that an innocent 
person might be caused some inconvenience. It has been pointed out, 
by those who would retain strict rules of extradition, that some 
person wishing to obtain personal service on another who was im- 
mune from civil process in the home state of the first person, might 
“trump” up a criminal charge in order to have his adversary 





= Barrow v. Owen, 89 F. 2d 476 (5th Cir. 1937). 

5 Jackson v. .S., 131 F. 2d 606 (8th Cir. 1942). 

™ Report No. 1458 of the House Committee on the Judiciary May 3, 1934, 
73rd Congress, 2d Session: “One of the most difficult problems which local 
law-enforcement agencies have to deal with today is the ease with which 
criminals are able to flee from the state to avoid prosecution, and witnesses 
leave the state to avoid giving testimony in criminal proceedings. The above 
bill is considered the most satisfactory solution of this problem, which the 
states have never been able to solve effectively. This bill will not prevent the 
states from obtaining extradition of roving criminals, but the complicated 
process of extradition has proved to be very inefficient. The ability of federal 
officers to follow a criminal from one state to any other state or states, as 
provided in the above bill, should furnish the desired relief from this class of 
law evaders.” 

*U.S. v. Conley, 80 F. Supp. 700 (D. Mass. 1948). 
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brought within the accuser’s state. To this argument it might, in 
the first place, be answered that the justice of the present lack of 
extraterritorial personal service in civil suits is doubtful. A better 
answer is the use, in connection with a simple extradation pro- 
cedure, of the safeguard employed in the Ohio extradition statute. 
This would afford sufficient immunity to civil process to eliminate 
the so-called danger. Beyond such a safeguard the accused has 
remedies at law to combat malicious prosecution and false arrest. 

The only questions that need be decided on habeas corpus are 
the identity of the accused and the sufficiency of the warrant. If 
the accused is guilty of a crime in the demanding state it seems 
unnecessary to consider the question, eliminated by the Uniform 
Act, of whether or not the prisoner is a fugitive. Since the criminal 
law of the demanding state is controlling, it would seem desirable 
to permit the courts of that state to determine whether or not a 
crime is charged. 

John G. McCune 





* OnIO GEN CODE §109-25: “A person brought into this state by or after 
waiver of, extradition based on a criminal charge shall not be subject to service 
of personal process in any civil action in this state until he has been convicted 
in the criminal proceedings, or if acquitted, until he has had reasonable opppor- 
tunity to return to the state from which he was extradited.” 

Under the Uniform Act in most states it is provided that the immunity 
from civil process appllies only to civil actions arising out of the same facts 
as the criminal proceeding which he is being or has been returned to answer. 








Habeas Corpus — Relief Other Than Release 


Traditionally the writ of habeas corpus has been employed to 
secure release from unlawful imprisonment. Through the centuries 
its great object has been the liberation of unfortunates who have 
been illegally deprived of their personal freedom.' The courts of 
this country have generally adopted this common law concept,’ and 
the great majority have refused to grant the writ when the pe- 
titioner was lawfully in custody. They hold that there must be an 
“illegal restraint” or the present means to enforce such a restraint.* 

Despite the seemingly inflexible nature of these holdings and 
of the established precedent, attempts have been made to utilize 
the writ, by persons lawfully confined, for the purpose of securing 
relief other than release. Although the majority of these have been 
unsuccessful, they represent an inroad on the accepted concepts, 
and, as such, have produced a growing conflict in court decisions. 
This is illustrated by the statement of a Maryland court in a recent 
opinion to the effect that “whether habeas corpus is ever available 
to a prisoner who, though lawfully in custody, seeks such remedy 
upon the ground that he has been subjected to unlawful treatment 
is a question upon which the courts are not in entire agreement.’”* 

It should be noted that cases involving the resort to habeas 
corpus when a prisoner has been denied credit for good conduct 
resulting in excessive sentence’ are to be distinguished from the 
type under discussion, for in such cases the request for a writ is 
based on the theory that at least some period of the confinement 
is unlawful. 


CASES HOLDING HABEAS CORPUS PROPER ONLY TO 
SECURE DISCHARGE 


In England in 1843 the Court of Queen’s Bench, in a case in 
which the prisoner complained that imprisonment in a certain part 
of the prison was not in accordance with the terms of the sentence, 
stated that the object of habeas corpus was “to restore liberty and 
not pronounce judgment as to the room or part of the prison in 
which the prisoner ought to be confined.’*® The case of Sarshik v. 
Sanford’ is the latest of a line of lower federal court cases which 





* BAILEY, HABEAS CorPuUS (1913). 

? McNally v. Hill, 293 U.S. 131 (1934). 

® McNally v. Hill, supra, note 2; United States ex rel. hetiaeie v. O’Dono- 
van, 82 F. Supp. 435 (N.D. Ill. 1948); Dunlap v. Swope, 103 F. 2d 19 (9th Cir. 
1939). 

* Bernard v. Warden of Maryland House of Correction, 187 Md. 273, 49 A. 
2d 737 (1946). 

* Carroll v. Squier, 136 F. 2d 571 (9th Cir. 1943). 

°Ex parte Rogers, 7 THE JuRIST 992 (1843). 

7142 F. 2d 676 (5th Cir. 1944). 
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have denied the writ. It held that “the courts have no function to 
superintend the treatment of prisoners in the penitentiary, but 
only to deliver from prison those who are illegally detained there.” 
Using the same reasoning the state courts of New York. Ohio, 
Texas, and Nebraska have recently refused relief,* the Nebraska 
court opining that, “In the absence of a special statute authorizing 
it, habeas corpus is not available for the purpose of inquiry into 
the legality of a particular form, manner or place of confinement 
executively or administratively imposed upon a prisoner lawfully 
in custody under a valid judgment.” The Supreme Court of the 
United States has also declared that habeas corpus as a remedy 
should be used solely to obtain the discharge of a prisoner.’ 


CASES HOLDING HABEAS CORPUS IMPROPER IF OTHER 
REMEDY AVAILABLE 


A second class of cases, in refusing the writ when it was sought 
for relief other than discharge, has relied not upon the above- 
mentioned rule, but rather upon one equally well established, the 
rule that habeas corpus will not lie if there is avaliable any other 
adequate remedy.'® English and Canadian courts have so held." 
An Oklahoma court in two cases in which the prisoner complained 
that he was held in solitary confinement and placed on a bread and 
water diet, said that “relief will not be granted by habeas corpus 
until the legal remedies provided by law have been denied or ex- 
hausted without relief.”"* It is pointed out that under a state statute 
the prisoner could complain to the Board of Prison Control or ap- 
peal to the Governor. A series of recent Maryland cases based on 
State ex rel Renner v. Wright" has also held that a prisoner alleg- 
ing mistreatment by prison officials should protest to the State 
Board of Correction rather than seek a writ of habeas corpus." 
A New York court has indicated that other relief first should be 


* People v. Slattery, 38 N.Y.S. 2d 11 (1942); Ex parte Lee, 85 N.E. 2d 135 
(1948). (Based on a statute which corresponds to the common law) ; Ex parte 
Thompson, 32 Tex. Crim. Rep. 274, 22 S.W. 876 (1893); Application of Dunn, 
150 Neb. 669, 35 N.W. 2d 673 (1949). But see In re Tani, 29 Nev. 385, 91 
Pac. 187 (1907). 

®* McNally v. Hill, supra, note 2; United States ex rel. Quirin v. Cox, 317 
U.S. 1 (1942); Eagles v. United States ex rel. Samuele, 329 U.S. 304 (1946). 

* Goto v. Lane, 265 U.S. 393 (1923); Berkoff v. Humphrey, 159 F. 2d 5 
(8th Cir. 1947); Byrd v. Pescor, 163 F. 2d 775 (8th Cir. 1947). 

“Ex parte Cobbett, 136 Eng. Rep. 940 (1848); Beaudin v. Landriault, 38 
Con. Crim. Cas. 12 (1921). 

% Ex parte Terrill, 47 Okla. Crim. Rep. 92, 287 Pac. 753 (1930); Ex parte 
Perry, 47 Okla. Cr. Rep. 156, 287 Pac. 755 (1930). 

*188 Md. 189, 51 A. 2d 668 (1947). 

“State ex rel. Jacobs v. Warden of Maryland Penitentiary, 59 A. 2d 753 
(1948); State ex rel. Baldwin v. Superintendent of Maryland State Reforma- 
tory for Males, 63 A. 2d 323 (1949). 
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sought.’® The fact that these courts have entertained requests for 
relief other than release without immediately dismissing them on 
the basis of the limitation discussed in the preceding paragraph 
seems to indicate an attitude of increasing liberalization on the 
part of some jurisdictions. 

Possibly, since these courts generally imply that “the problem 
is for the other branches of the government,’’'* the concept of sep- 
aration of powers and a hesitancy to usurp particular functions of 
other branches of government is, in these situations, the principal 
cause of the courts’ reluctance to grant the writ. None of these 
cases, however, discusses the propriety of granting the writ if the 
petitioner alleges that he has exhausted all remedies available in 
the other branches of government without obtaining relief. 


CASES GRANTING HABEAS CORPUS FOR RELIEF 
OTHER THAN DISCHARGE 


A few cases which well may be regarded as a third and liberal 
class have allowed a habeas corpus proceeding in the type of situa- 
tion under discussion despite the limitations which controlled in 
the two classes already considered. 

In Ex parte Rider,’ the prisoner complained that she was pre- 
vented by prison authorities from privately conferring with her 
lawyer. The court granted the writ saying: 

A person may be said to be unlawfully restrained of his lib- 

erty so as to be entitled to the writ of habeas corpus when, 

though lawfully in custody, he is deprived of some right to 
which, even in confinement, he is lawfully entitled under the 

Constitution or laws of this state of the United States, the 

deprivation whereof serves to make his imprisonment more 

onerous than the law allows. . . . (Emphasis supplied.) 

The court In re Kemmerer* declared that if the petitioner was 
suffering any unusual punishment he could always present a peti- 
tion for a writ of habeas corpus. In In re Pinaire,’® the court 
allowed a habeas corpus proceeding but decided that the method of 
treatment for nervousness, about which the petitioner complained, 
was proper under the circumstances. The leading case of this lib- 
eral classification is a federal court case, Coffin v. Reichard.*® In 
that instance, an inmate of a United States Public Health Service 
Hospital presented a petition in a United States District Court 
requesting permission to file for a writ of habeas corpus on the 
ground that he was being cruelly treated by guards of that institu- 





* People v. Slattery, 38 N.Y.S. 2d 11 (1942). 
* People v. Slattery, supra, note 15. 

750 Cal. App. 797, 195 Pac. 965 (1920). 

%* 309 Mich. 313, 15 N.W. 2d 652 (1944). 

* 46 F. Supp. 113 (N.D. Tex. 1942). 

* 143 F. 2d 443 (6th Cir. 1944). 











1949] COMMENTS 373 


tion. The District Court dismissed the petition whereupon the peti- 
tioner appealed. The Eighth Circuit Court, in its opinion, said: 


Any unlawful restraint of personal liberty may be inquired 

into on habeas corpus. In re Bonner, 151 U.S. 242, 14 S. Ct. 

323, 38 L. Ed. 149. This rule applies although a person is in 

lawful custody. His conviction and incarceration deprive 

him only of such liberties as the law has ordained he shall 
suffer for his transgressions. 

A prisoner is entitled to the writ of habeas corpus when, 

though lawfully in custody, he is deprived of some right to 

which he is lawfully entitled even in his confinement, the 
deprivation of which serves to make his imprisonment more 

burdensome than the law allows or curtails his liberty to a 

greater extent than the law permits. Logan v. United States, 

144 U.S. 263, 12 S. Ct. 617, 36 L. Ed. 429. 

When a man possesses a substantial right, the courts will be 

diligent in finding a way to protect it. The fact that a person 

is legally imprisoned does not prevent the use of habeas cor- 

pus to protect his other inherent rights. 

28 U.S. C. A. 461 authorizes the court in habeas corpus pro- 

ceeding to dispose of the party as “‘law and justice require.” 

The judge is not limited to a simple remand or discharge of 

the prisoner, but he may remand, with directions that the 

prisoner’s retained civil rights be respected, or the court 
may order the prisoner placed in the custody of the Attorney 

General of the United States for transfer to some other in- 

stitution. 

A request by the government for certiorari was denied by the 
Supreme Court.” : 

Under Sections 451 and 452 of Title 28, United States Code 
(1946), the scope of the writ has been held to be the same as under 
the common law ;** but Section 461 of Title 28, United States Code 
(1946) cited above in Coffin v. Reichard,** has been interpreted by 
some federal courts to be an extension of the common law writ.* 
The language of the latter section has been retained in the amend- 
ment of Title 28?° with the exception of the word “party” has been 
replaced by the word “matter” which may signify an intention to 
further extend the scope of the writ. 

The various attitudes which have motivated the courts in reach- 
ing their conclusions in this third class of cases are apparently 
as follows: 

1. Requests for the writ of habeas corpus are not to be tech- 

nically considered, but liberally regarded.”° 





325 U.S. 887 (1944). 

"Ex parte Parks, 93 U.S. 18 (1876). 

* See note 21, supra. 

* Medley, Petitioner, 134 U.S. 160 (1890); Bryant v. United States, 214 
Fed. 51 (8th Cir. 1914) ; Whitaker v. Mathues, 9 F. 2d 913 (3rd Cir. 1925). 

* 62 STAT. 965 (1948), 28 U.S.C. §2243 (Supp. 1946). 

* Holiday v. Johnston, 313 U.S. 342 (1941). 
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2. The term “illegal restraint” does not connote a confine- 
ment or imprisonment totally illegal, but any restraint of 
liberty, any denial of a right occuring during a lawful 
detention. 

3. The judicial branch of the government should consider 
complaints of petitioners for the writ of habeas corpus 
and if necessary order that corrective measures be taken 
although the petitioner may not have exhausted all rem- 
edies available including those through other branches 
of the government. 

4. The writ of habeas corpus may be used as a vehicle to ac- 
complish step 3 and is no longer regarded as a device, the 
use of which must result, in the event of a finding in favor 
of the person invoking it, in complete discharge from 
custody. 


HABEAS CoRPUS AS REMEDY 


The recency of most of the cases having as their objective the 
securing of a remedy other than complete release, and the fact that 
many such requests for the writ of habeas corpus are now being 
made which are not found in reported cases*’ seem to indicate that 
the courts will be increasingly confronted with the problem of 
whether or not the writ is proper under these circumstances. It 
is suggested that if the concept of habeas corpus is held to be that 
set out in step 4 above, the courts in the interests of justice, par- 
ticularly in those instances where the person detained has been 
unsuccessful in obtaining deserved relief through entreaty directed 
to the executive branch of the government, should liberally regard 
petitions for the writ. If, however, the interpretation of the writ 
is such that unless the unlawful condition is corrected release is 
mandatory, granting the writ would certainly be unreasonable. To 
loose upon society an individual who admittedly should be detained 
simply because of a wrong perpetrated against him by another 
would be absurd. It is doubtful that all courts will early agree on 
either of these theories. 

The legislatures of the various jurisdictions, both federal and 
state, could do much to clarify the issue if they would plaintly de- 
fine what is meant by the term “any unlawful restraint or deten- 
tion” and would also declare whether a habeas corpus proceeding 
must necessarily result in complete release or something less than 
that. 





* Goodman, Use and Abuse of the Writ of Habeas Corpus, 7 FED. RULES 
Dec. 313 (1948). 
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OTHER POSSIBLE REMEDIES 


To avoid the existing confusion in the courts in attempting to 
cope with this problem, it would perhaps be more desirable to have 
available other means of obtaining relief. The alleviation of a 
prisoner’s plight might be accomplished by reliance on the criminal 
sanction or civil liability imposed by the Civil Rights Act.** It 
might also be accomplished by the issuance of a writ of mandamus; 
but this writ is generally classified as an extraordinary legal remedy 
and certain definite requisites must exist before the courts will 
recognize a petition for it. The right of the petitioner must be 
clear and the duty of the officer, performance of which is to be 
commanded, must be plainly defined and ministerial rather than 
discretionary.*® Because of this inflexible nature of mandamus, it 
seems clear that to rely on it to solve the problem presented in the 
type of case under discussion would be unsatisfactory. 

A better solution apparently lies in bringing injunction pro- 
ceedings against the party responsible for the unlawful treatment. 
It is the general rule that equity will not protect personal rights and 
interests ;*° however, in recent years this doctrine has been severely 
attacked, and many courts have enjoined acts which were an in- 
fringement on these rights, although recognizing a vague property 
right as the basis for such action." 


CONCLUSION 


Considering the above remedies, together with that of habeas 
corpus, in the light of their applicability to the type of case dis- 
cussed in this article, it appears that the equitable remedy, the 
injunction proceeding, is perhaps the most reasonable and practi- 
cal; therefore, a suggested solution to the problem presented by a 
request for relief other than release is the acceptance by the courts 
of the injunction as a method of protecting personal rights and 
liberties and the employment of it to grant relief without altering 
the lawful detention of the complainant. 

J. Robert Donnelly 





* Gordon v. Garrson, 77 F. Supp. 477 (E.D. Ill. 1948). 

*” United States ex rel. Roughton v. Ickes, 101 F. 2d 248 (D.C. Cir. 1938). 

* MCCLINTOCK, Equity 426 (2d Ed. 1948). 

™ MCCLINTOCK, Equity 426 (2d Ed. 1948); Moscovitz, Civil Liberties and 
Injunctive Protection, 39 Inu. L. REv. 144 (1944). 











Habeas Corpus and Commitment 
of the Mentally Ill 


Most of the half-million patients in mental institutions in this 
country today are there under the order of some judicial or admin- 
istrative tribunal. The interest of the state is said to be aroused 
because, in its character as parens patriae over persons of unsound 
mind,’ the state has the duty to see that such persons receive the 
needed care and treatment in a hospital. Or, as it is more often 
expressed, the state must act in the public interest when the person 
is so mentally unstable as to endanger himself and society unless 
restrained. 

The fact that commitment of mental patients has been con- 
sidered a local matter under the federal constitution helps to 
explain the lack of uniformity in procedure among the several 
states. It is possible, however, to trace a general pattern of the 
commitment procedures in this country.? They are generally set 
in motion by a sworn petition filed in some designated court by 
persons whom the statutes may specify—near relatives, friends, or 
various officials. Usually this is accompanied by a certificate that 
the person is mentally ill and in need of confinement, sworn to by 
one or more qualified physicians, who commonly may not be related 
to the patient or connected with the institution to which it is pro- 
posed to commit him. Most states require by statute that notice 
of the proceedings be served on the alleged insane person, but even 
without express requirement, it is said that reasonable notice must 
be given.* Methods of dispensing with notice or specifying alterna- 
tive persons to be notified, such as next of kin, etc., are sometimes 
provided if the tribunal is satisfied that personal service would be 
ineffective or detrimental to the person’s health. In a few states, 
arrest on warrant can be made simultaneously with service of the 
complaint, by which order the sheriff can take the patient into 
custody and convey him to a named hospital, jail or court. Usually 
the statutes provide’ that court-appointed physicians must examine 
the mental condition of the person and report their findings to the 
court. 

Almost all states provide for a hearing by law. Usually it is 
conducted before a judge or court, sometimes before a commission 





1People v. Janssen, 263 Ill. App. 101 (1931); State ex rel. Paxton v. 
Guinotte, 257 Mo. 1, 165 S.W. 718 (1914); Sporza v. German Savings Bank, 
192 N.Y. 8, 84 N.E. 406 (1908). 

7A summary of the statutory provisions of each state is found in Kempf, 
G. A., Laws Pertaining to the Admission of Patients to Mental Hospitals 
throughout the United States (Supplement No. 157, 1939), PusBLic HEALTH 
REPORTS. 

*In re Allen, 82 Vt. 365, 73 Atl. 1078 (1909). 
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in lunacy appointed by a court, or by an independent statutory 
commission. Often it is held in the judge’s chambers instead of in 
open court. Jury trial is mandatory in two states and discretionary 
in several others. The alleged defective is generally required to be 
present at the hearing, nominally to enforce his right to hear the 
evidence and confront his accusers. On the theory that compulsory 
observance of these rights may do a mental defective more harm 
than good, a minority of states allow the court discretion to proceed 
without his presence. The execution of the commitment order 
varies in formality from methods similar to criminal processes to 
the informal procedures customary to any hospital entrance. 

In almost every phase of the commitment procedure, the ob- 
vious lack of uniformity points up the definite breach between 
rules designed to effect traditional legal safeguards and those 
planned with medical consideration for the condition of the insane 
person. Although the problem of balancing these two ideals in 
order to develop the perfect pattern for commitment of mentally 
defective persons is an interesting and important one,‘ it is not 
within the scope of this comment. However, the discussion of the 
use of habeas corpus must necessarily touch on the larger policy 
issue at several points. 

Habeas corpus has long been a recognied method of testing the 
validity of a commitment on grounds of insanity.’ The writ may 
be issued on one of two grounds: first, where the claim is made 
that substantial irregularities not in accordance with law occurred 
in the original commitment procedure,® and second, where it is 
claimed that jurisdiction over the petitioner is ended because its 
basis has been removed and sanity restored, despite the refusal of 
the restraining authorities to recognize the fact.’ The purpose of 
this comment is to discuss these uses and their present and future 
importance. 


IRREGULARITIES IN THE ORIGINAL INSANITY HEARING 


The list of irregularities in the original proceedings which have 
been considered sufficient to enable the petitioner to succeed in 





‘For discussions of the problem, see Weihofen and Overholser, Commit- 
ment of the Mentally Ill, 24 Texas L. R. 307 (1946); Analysis of Legal and 
Medical Considerations in Commitment of the Mentally Ill, 56 YALE L. J. 1178 
(1947). 

In re Dowdell, 169 Mass. 387, 47 N.E. 1033 (1897); In re Moynihan, 332 
Mo. 1022, 62 S.W. 2d 410 (1933) ; in re Chace, 26 R.I. 351, 58 Atl. 978 (1904) ; 
Byers v. Solier, 16 Wyo. 232, 93 Pac. 59 (1907). 

* Supra note 5. 

7 Oliver v. Terrall, 152 La. 622, 94 So. 152 (1922); In re Clary, 149 Calif. 
732, 87 Pac. 580 (1906); People v. Hendrick, 215 N.Y. 339, 109 N.E. 486 
(1915); In re Palmer, 26 R.I. 486, 59 Atl. 746 (1904); Schutte v. Schutte, 86 
W.Va. 701, 104 S.E. 108 (1920). 
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habeas corpus includes the lack of some form of the time-honored 
judicial mechanisms of notice® and hearing,’ extended detention 
without judicial determination under the guise of medical exam- 
ination,’® and commitments ordered, although flagrantly lacking in 
proof. These defects may be in contravention of statutory or 
judge-made law. In addition, the constitutionality of a statute au- 
thorizing informal commitment by certification of physicians with- 
out a judicial hearing may be challenged in habeas corpus.’ 

However, the writ will not lie to insure a jury trial where the 
state statutes do not authorize it and the right is held not to have 
existed prior to the adoption of the state constitution.’* Federal 
due process does not require a trial by jury in insanity hearings 
because the right did not exist prior to the adoption of the Consti- 
tution of the United States.'* The writ has been denied where an 
insanity hearing continued without defendant’s attorney, who was 
unable to attend the final day of the hearing, the court declaring 
it to be an error chargeable only on appeal, and not a jurisdictional 
defect or denial of a fundamental right.'° The United States Su- 
preme Court has held that a person whose sanity is being tried 
and who has notice but does not attend the hearing cannot col- 
laterally attack the adjudication."® 

It is noted that in all these cases, the concept of the jurisdic- 
tional defect as a prerequisite to maintaining the writ of habeas 
corpus is strictly adhered to by the courts. While the requirement 





*Ex parte Schaeffer, 177 Okla. 464, 60 P. 2d 1037 (1936); Supreme 
Council v. Nicholson, 104 Md. 472, 65 Atl. 320 (1906); Joes v. Learned, 17 
Colo. App. 76, 66 Pac. 1071 (1902); In re Wellman, 3 Kan. App. 100, 45 Pac. 
726 (1896). 

* Barry v. Hall, 98 F. 2d 222 (D.C. Cir. 1938); Ex parte Romero, 51 N.M. 
205, 181 P. 2d 814 (1947); In re Boyett, 136 N.C. 415, 48 S.E. 789 (1904) ; 
In re Allen, supra note 3; In re Lambert, 134 Calif. 626, 66 Pac. 851 (1901). 

*” Allgor v. New Jersey State Hospital, 80 N.J. Eq. 386, 84 Atl. 711 (1912); 
In re Doyle, 16 R.I. 537, 18 Atl. 159 (1889); In re Tharpe, 64 Vt. 398, 24 Atl. 
991 (1892); Byers v. Sdlier, 16 Wyo. 232, 93 Pac. 59 (1907). 

% Admission held insufficient proof: In re Ryan, 291 Mich. 673, 289 N.W. 
291 (1939); In re Phillipps, 158 Mich. 155, 122 N.W. 554 (1909). Layman’s 
Opinion insufficient: In re Davis, 277 Mich. 89, 268 N.W. 822 (1936). Petition 
insufficient: Ex parte Nowack, 274 Mich. 544, 265 N.W. 459 (1936). 

“King v. McLean Asylum, 64 Fed. 325 (1894); In re Lambert, 134 Calif. 
626, 66 Pac. 851 (1901); State v. Kilbourne, 68 Minn. 320, 71 N.W. 396 
(1897) ; Ex parte Dagley, 35 Okla. 180, 128 Pac. 699 (1912). 

% State ex rel. Paxton v. Guinotte, supra note 1; Ex parte Dagley, supra 
note 12; White v. White, 108 Tex. 570, 196 S.W. 508 (1917). 

* Montana Co. v. St. Louis Mining & Mill Co., 152 U.S. 160 (1893); In re 
Moynihan, supra note 5. See 91 A.L.R. 90 (1934). 

* People v. Superintendent of Creedmoor State Hospital, 40 N.Y.S. 2d 84 
(1943). 

% Chaloner v. Sherman, 242 U.S. 455 (1916); Simon v. Craft, 182 U.S. 427 
(1900). 
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has been stretched until it is meaningless in criminal cases,'’? the 
courts continue to limit the use of the writ in insanity cases to 
those in which a traditional defect of hearing or notice deprived 
the original court of jurisdiction and rendered the order void; or, 
phrased differently, jurisdictional defects in criminal cases ap- 
parently differ from those in insanity cases. 


As stated, the defects of the denial of jury trial, counsel, and 
presence at hearing have come to be jurisdictional in criminal 
cases. By present judicial “fair trial” tests, seemingly applicable 
with equal force to civil and criminal proceedings, a person who 
is mentally defective should receive the maximum of judicial pro- 
tection, since he cannot help himself. Upon these bases, the courts 
apparently could, if they wished, expand the concept of the juris- 
dictional defect in insanity cases. It seems, therefore, that the 
requirement in habeas corpus that defects be jurisdictional does 
not necessarily retard the growth of judicial protection in insanity 
cases. Rather, the character of the rights themselves may be dif- 
ferent in the two kinds of cases. 

The reason for the two sets of principles is said to be a “basic” 
difference between criminal and civil or statutory proceedings, but 
the mere statement of the rule does not answer the question. In 
terms of the “fair trial” concept, it is possible to argue that in 
the insanity hearing, a person does not need to be present or repre- 
sented in order to protect his rights, since the commitment order 
depends chiefly on qualified medical reports given by unbiased 
officers of the court, rather than on the complicated criminal code 
and recollection of past events wrung from lay witnesses. In 
terms of the medical viewpoint, it is indeed better for the patient’s 
health if he is neither notified nor forced to attend the hearing. 
These are the horns of the dilemma—legal safeguards designed 
for the protection of the individual actually are dangerous to his 
health. This is the point at which policy-makers must begin in 
planning the perfect commitment procedure. 


TREATMENT IN HABEAS CORPUS OF IRREGULARITIES 
IN ORIGINAL PROCEEDINGS 


Since the commitment on grounds of insanity is not a final 
order'* and must be ended when sanity is recovered, some courts 
hesitate to inquire into the irregularities in the original insanity 





* See The Freedom Writ—The Expanding Use of Federal Habeas Corpus, 
61 Harv. L. R. 657, 660 (1948). 

* Carroll v. Carroll, 16 Cal. 2d 761, 108 P. 2d 420 (1936); In re Basset, 68 
Mich. 348, 36 N.W. 97 (1888); Evans v. Johnson, 39 W.Va. 299, 19 S.E. 623 
(1894). 
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proceeding.'’® If they find the petitioner in habeas corpus is pres- 
ently sane, he can be discharged without reference to the earlier 
hearing. If he is now insane, these courts refuse release, the present 
adjudication reconciling the defects in the earlier hearing. While 
in some measure realistic, this procedure tends to decrease the 
frequency of regularized commitment and encourage a disregard 
for personal liberty. 

Most courts say, contrary to the above view, that the original 
proceeding is void, but because of the petitioner’s present inca- 
pacity, he can be temporarily restrained, pending a new and regu- 
lar hearing.*° Although this view adds another case to busy court 
calendars and increases the expense to the state, it is probably 
warranted by its inherent justice and tendency toward systema- 
tizing the procedure. 


HABEAS CORPUS UPON RECOVERY OF SANITY 


As previously stated, confinement of a person on grounds of 
insanity is valid only until he recovers his mental health." Peri- 
odic re-examination of patients and release procedures are usually 
provided by statute.*? But there is no appeal from the decision of 
the release authorities as of right,** and generally, none is given 
by statute, nor can the original case be reopened on the grounds 
of recovery of sanity.** Consequently, habeas corpus would seem 
to be the only, and therefore a necessary, means of reviewing these 
decisions. 

As in other areas where the writ of habeas corpus is applica- 
ble, the requirement of exhausting the available statutory reme- 
dies as a prerequisite to obtaining the writ is applied with varying 
strictness in different courts.** In Ohio, habeas corpus appears to 
be an unqualified alternative to the statutory remedy.*® 

From the medical viewpoint, however, this use of habeas corpus 





” Barbee v. Kolb, 207 Ark. 227, 179 S.W. 2d 701 (1944); King v. McLean 
Asylum, 64 Fed. 331 (1894); People v. Chanler, 196 N.Y. 525, 89 N.E. 1109 
(1909); Gresh’s Case, 12 Pa. Co. 295 (1892); In re Palmer, 26 R.I. 486, 59 
Atl. 746 (1904). 

” Barry v. Hall, supra note 9; Ex parte Romero, supra note 9; In re Boyett, 
supra note 9; In re Allen, supra note 3; Ex parte Schaeffer, supra note 8; 
In re Moynihan, supre note 5. 

* Northfoss v. Welch, 116 Minn. 62, 133 N.W. 82 (1911). 

@ E.g., OHIO GEN. CODE §1890-63 (1938). 

* In re Cash, 383 Ill. 409, 50 N.E. 2d 487 (1943); In re Cook, 218 N.C. 384, 
11 S.E. 2d 142 (1940). 

* State v. Linderholm, 95 Kan. 669, 149 Pac. 427 (1915). 

* In re Ryan, 47 F. Supp. 1023 (Pa. 1942); In re Rainbolt, 64 Colo. 581, 
172 Pac. 1068 (1918); Hamilton v. Henderson, 232 Mo. App. 12384, 117 S.W. 
2d 379 (1938). Contra: Byers v. Solier, supra note 5. 

* Yankulov v. Bushong, 80 Ohio App. 497, 77 N.E. 2d 88 (1945). 
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has undesirable elements. The impecunious petitioner seeking evi- 
dence to support his claim of recovered health must turn to state 
medical authorities, who may be suspected of bias because of their 
additional role as defendants. To give such a petitioner an inde- 
pendent resource, the Court of Appeals of the District of Columbia 
has extended the opportunity of opinion by a court-appointed phy- 
sician.*” Even more difficult is the situation caused by having the 
hospital doctors appear against the petitioner under the adverse 
circumstances of the habeas corpus hearing. Medical men call it 
extremely undesirable, since is destroys the physician-patient rela- 
tionship so necessary to further aid in the patient’s recovery.** 


TREATMENT OF THE PRESENT SANITY ISSUE 


In most jurisdictions, the court in habeas corpus has the au- 
thority to render a direct decision as to the petitioner’s sanity in 
either of the two uses of the writ.*® Contrary to this procedure, 
the courts of the District of Columbia will not render this decision, 
but only treat the writ of habeas corpus as a means of initiating 
action for re-examination of the petitioner by the statutory release 
authorities.*®° This view is apparently based on the theory that the 
court is not as capable of rendering a decision on sanity as are the 
experts comprising the release authority. A great burden of habeas 
corpus cases in the District of Columbia in recent years may have 
played a greater part in the holding. It may be pointed out that 
under this view, the petitioner does not have the same opportunity 
for independent decision that he has under the majority rule, and 
while the judges are not medically qualified, they can seek expert 
help in the habeas corpus action as well as in any other. 


CONCLUSION 


As a means of independent relief, habeas corpus is serving a 
useful purpose in the present legal machinery of the insanity com- 
mitment. Moreover, if the medical viewpoint succeeds in influenc- 
ing changes in the commitment procedure which eliminate some 
present legal safeguards, habeas corpus will increase in impor- 
tance as an ultimate safeguard. 

Nevertheless, there are weaknesses in the form of this relief. 
Since the writ is only a collateral attack on the commitment order, 


De Marcos v. Overholser, 137 F. 2d 698 (D.C. Cir. 1943). 

® Weihofen and Overholser, supra note 4, at 335. 

*In re Ryman, 139 Pa. Super. 212, 11 A. 2d 677 (1940); In re Buchanan, 
129 Calif. 330, 61 Pac. 1120 (1900); People ex rel. Peabody v. Chandler, 196 
N.Y. 525, 89 N.E. 1109 (1907); Northfoss v. Welch, supra, note 21. 

® Dorsey v. Gill, 148 F. 2d 857 (D.C. Cir. 1945); Barry v. Hall, supra, 
note 9. 
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it will never be the complete remedy for an improper adjudication 
of insanity. In addition, even if granted, it does not wipe the bad 
adjudication from the records. Medical men would minimize this, 
calling it only a record of treatment but failing to consider public 
reaction to the proceedings, as well as the continued evidentiary 
use of the adjudication in other cases in which the person’s sanity 
might be in issue. 

As an alternative to habeas corpus, the petitioner may seek to 
have the commitment order set aside. Since the jurisdiction of the 
committing court generally continues until the patient has re- 
covered mental health,** this court has a continuing power to cor- 
rect errors in its proceedings,** except to the extent that the 
doctrine of laches operates.** The grounds for setting aside a com- 
mitment order include not only the substantial irregularities 
recognized in the habeas corpus action but all errors generally 
remediable by appeal.** Although this remedy lacks some of the 
independent and continuing nature of habeas corpus, it is a more 
complete relief to this extent. Consequently, it might be desirable 
to expand it to replace the existing remedy of habeas corpus. 

Bryce W. Kendall 





™ Heckman v. Adams, 50 Ohio St. 305, 34 N.E. 155 (1893). 

* Bliss v. Bliss, 133 Md. 61, 104 Atl. 467 (1918) ; In re Weaver, 116 Pa. 225, 
9 Atl. 323 (1887) ; Hamilton v. Henderson, supra, note 25. 

*® Shafer v. Shafer, 181 Ind. 244, 104 N.E. 507 (1914); Coot v. Willett, 93 
Mich. 304, 53 N.W. 395 (1892). 

* 44 C.J.S., INSANE PERSONS, 85 (1945). 














The Right to Accrued Cumulative 
Preferred Dividends 


INTRODUCTION 


One writer stated over twenty years ago that “few branches 
of corporation law are in a more confused and unsatisfactory state 
than that relating to the right of minority stockholders to prevent 
amendments to the corporate charter, to which they have not given 
their assent, from being operative.’ Unfortunately, the statement 
is still apropos today. 

An Ohio corporation lawyer recently remarked that Ohio law 
was in such an uncertain condition that he suggests the capital- 
ization of new corporations, which he represents, make no pro- 
vision for preferred stock. This type of action makes a discussion 
of the general situation a timely one. 

The historical and background material will be taken up in the 
following subdivisions: 

. impairment of contracts, 

. reserved power, 

. restrictions on reserved power, 

. illusory concept of “vested rights,” 
. “good faith” and “fairness” tests, 

. effect of policy; 


and then a survey of Ohio law will conclude the article. 


Ooorwne 


IMPAIRMENT OF CONTRACTS 


The Constitution of the United States declares that ‘“‘no state 
shall . . . pass any Law impairing the obligation of Contracts.’ 
The guiding light for construction of this clause is, and has been 
for 130 years, Trustees of Dartmouth College v. Woodward, where 
it was held that when the legislature of a state grants a charter 
to a private corporation, the charter involves a contract between 
the state and the corporation. Marshall, C.J., stated in his opinion :* 

It is more than possible, that the preservation of rights 

of this description was not particularly in the view of the 

framers of the Constitution, when the clause under consid- 

eration was introduced into that instrument. It is probable, 


that interferences of more frequent occurrence, to which 
the temptation was stronger, and of which the mischief was 





*Dodd, Dissenting Stockholders and Amendments to Corporate Charters, 
75 U. or Pa. L. REV. 585 (1927). 

? ArT. I, §10. 

*4 Wheat. 518, 643 (U.S. 1819). 


383 











384 OHIO STATE LAW JOURNAL [Vol. 10 


more extensive, constituted the great motive for imposing 
this restriction on the state legislatures. But although a par- 
ticular and a rare case may not, in itself, be of sufficient 
magnitude to induce a rule, yet it must be governed by the 
rule, when established, unless some plain and strong reason 
for excluding it can be given. 
Since this well articulated opinion, no court has questioned the 
application of the contract clause to corporate charters, except as 
affected by the reserved power. 

A similar provision appears in the Constitution of the State 
of Ohio which declares: “the General Assembly shall have no 
power to pass retroactive laws, or laws impairing the obligation 
of contracts; .. .’”4 

It has been said that a corporation charter is, in addition to a 
contract between the state and the corporation,’ also, a contract 
between the corporation and the stockholders, and one between the 
stockholders themselves.* The Ohio courts have adopted the rela- 
tionship between the corporation and the stockholders, and, as other 
courts have done, refined the concept to include stock certificates.’ 
Needless to say, the stock certificate merely reiterates what is al- 
ready defined in the corporate charter. This contract relationship is 
a complex one and nice problems have arisen therefrom as to how 
far the majority and/or management can coerce dissenting mi- 
nority stockholders to submit to changes in their rights and lia- 
bilities under this contract.® 


RESERVED POWER 


Story, J., stated in the Dartmouth College case :° 


When a private eleemosynary corporation is thus created, 
by the charter of the crown, it is subject to no other control 
on the part of the crown, than what is expressly or implicitly 
reserved by the charter itself. Unless a power be reserved 
for this purpose, the crown cannot, in virtue of its preroga- 
tive, without the consent of the corporation, alter or amend 
the charter, or divest the corporation of any of its franchises, 
or add to them, or add to, or diminish, the number of trus- 
tees, or remove any of the members, or change or control 


* ART. IT, §28. 

* Note 3, supra; 2 MORAWETZ, CORPORATIONS §§1045, 1050, 1054, 1062 (2d 
ed. 1886). 

*Morris v. Amer. Pub. Util. Co., 14 Del. Ch. 136, 122 Atl. 696 (1923); 
Graeser v. Phoenix Finance Co., 218 Jowa 112, 254 N.W. 859 (1934); 2 
MORAWETZ, CORPORATIONS §§1047, 1059, 1064 (2d ed. 1886); 1 FLETCHER, 
CORPORATIONS §164 (1931); 13 AM. JuR., Corp., §§73, 76, 77 (1938). 

7Geiger v. Seeding Mach. Co., 124 Ohio St. 222, 177 N.E. 594 (1931); 
Harbine v. Dayton Malleable Iron Co., 14 Ohio Op. 276, 22 N.E. 2d 281 (1939) ; 
Knight v. Shutz, 141 Ohio St. 267, 47 N.E. 2d 886 (1943). 

* BALLANTINE ON CORPORATIONS §274 (1946). 

°4 Wheat. 518, 674 (U.S. 1819). 
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the administration of the charity, or compel the corporation 
to receive a new charter. 


It was not long after this until almost all the states had made 
provision for the reserved power either by inserting changes into 
their constitutions or by passing an appropriate statute. The Con- 
stitution of the State of Ohio declares, “Corporations may be formed 
under general laws; but all such laws may, from time to time, be 
altered or repealed.’*®° The general incorporation laws now en- 
acted in almost all the states contain such a reservation to make 
clear the retention of legislative control over corporations.": In 
1927, when Ohio adopted a corporation act, Section 8623-14, Ohio 
General Code, declared: 
A corporation for profit organized under the provisions 
of this act or of any previous corporation act of this state 
may alter or add to its articles or change issued shares in any 


respect by the adoption of an amendment in the manner here- 
inafter provided in this act; ... 


In a state, such as Ohio, in which existing corporations are subject 
to the reserved power to amend, a new statute or even a compre- 
hensive new corporation code may be made to apply to all those 
corporations then existing as well as to those thereafter to be 
formed.’” 


RESTRICTIONS ON RESERVED POWER 


The power reserved to the legislature to alter or amend the 
corporate charter is not without limitations or restrictions. How- 
ever, the limits do not seem capable of any precise or intelligible 
definition.** The reservation does not permit the legislature to 
deprive a corporation, or its stockholders, or its creditors of rights 
of contract or property without due process of law.'* Corpora- 
tions and stockholders are entitled to protection of their ‘“‘vested 
rights” under the due process and equal protection clauses, and to 
other rights guaranteed by state and federal constitutions.'® 

The reserved power is held to enter into and form an integral 
part of the “charter contract” of any corporation formed subse- 
quent to the reservation—constitutional or legislative. The more 





* ArT. XIII §2. 

4 But see as to Louisiona, 3 La. L. REv. 481 (1941), 9 TULANE L. REv. 292 
(1934). 

2% OHIO GEN. CODE §§130, 185 (1946); 131 A.L.R. 725, 734; 1 Davies, OHIO 
CORPORATION LAWS 1152, 1160 (1942), 4 U. or CIN. L. REv. 129, 150 (1930). 

* Phillips Petroleum Co. v. Jenkins, 297 U.S. 629 (1935); 75 U. or Pa. L. 
REv. 585, 729, 737 (1927), 7 FLETCHER, CORPORATIONS §§3679-3688 (1931). 

“ Superior Water, Light & Power Co. v. Superior, 263 U.S. 125, 187 (1923) ; 
In re Mt. Sinai Hospital, 250 N.Y. 103, 164 N.E. 871 (1929); 7 FLETCHER, 
CORPORATIONS §§3681, 3688 (1931). 

%57 Harv. L. REV. 852, 872, 890 (1944); 31 Co. L. REv. 1163 (1931); 13 
GEo. WasuH. L. REv. 372 (1945). 
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widely accepted, but not necessarily better, view extends to: (1) 
the power to make mandatory changes by amendment of the cor- 
poration laws, and, (2), to permissive changes authorized to be 
made by a specific majority of the stockholders in accordance with 
a statute enacted after the formation of the corporation, and after 
the contract between the corporation and its stockholders was made, 
even if a particular class of shares must suffer to a material 
extent.” In a few states, such as Utah and Idaho, a strict view 
reserves the power to the state to make changes only in the public 
interest and does not authorize permissive amendments changing 
the contract rights of the stockholders among themselves.'? Had 
Ohio and other jurisdictions adopted this interpretation at the be- 
ginning, the litigation would have been reduced considerably, but 
this same litigation makes it, for all intents and purposes, im- 
possible to revert to that point. 


ILLUSORY CONCEPT OF “‘VESTED RIGHTS” 


Once a court decides a certain contractual right is a “‘vested 
right,” then the legislature in the exercise of its reserved power 
cannot authorize changes by amendment.'* 

Some of the rights which frequently have been supposed to be 
vested'® and so to be immune from the power of amendment are 
the following: (1), the right to arrears of accrued dividends on 
cumulative preferred shares; (2), the right to vote for the election 
of directors; (3), the right to have stock remain noncallable; (4), 
compulsory redemption rights to resell shares at the option of the 
holder; (5), pre-emptive rights to subscribe for new issues of 
shares; and (6), sinking fund provisions for the accumulation of 
a fund for the retirement of preferred stock.” 

Voting rights are generally no longer within the realm of sanc- 
tity. Thus, a majority of the stockholders may be authorized to 





* Looker v. Maynard, 179 U.S. 46 (1900); Goldman v. Postai Tel. Inc., 52 
F. Supp. 763 (Del. 1943) ; Davis v. Louisville Gas & Elec. Co., 16 Del. Ch. 157, 
142 Atl. 624 (1928). 

™ Garey v. St. Joe Mining Co., 32 Utah 497, 91 Pac. 369 (1907); Frost & 
Co. v. Coeur d’Alene Mines Corp., 60 Id. 491, 92 P. 2d 1057, 1061, 1063 (1939) ; 
32 Micu. L. Rev. 743, 771, 772 (1934). 

% Wheatley v. Root, 147 Ohio St. 127, 69 N.E. 2d 187 (1946); Lonsdale 
Securities Corp. v. Int’! Mercantile Marine Co., 101 N.J. Eq. 554, 139 Atl. 50 
(1927) ; Craddock-Terry Co. v. Powell, 181 Va. 417, 25 S.E. 2d 363 (1943) ; 
31 Cou. L. REv. 1163, 1168 (1931); 44 Micu. L. REv. 659 (1945); FLETCHER, 
CORPORATIONS §§3696, 3697 (1931). 

” The list is not necessarily to be considered complete in all jurisdications 
today but is merely descriptive. 

® BALLANTINE ON CORPORATIONS §277 (1946). 

“Lord v. Equitable Life Assur. Soc., 194 N.Y. 212, 87 N.E. 443 (1909); 
Lowenthal v. Rubber Reclaiming Co., 52 N.J. Eq. 440, 28 Atl. 454 (1894). 
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restrict, create, or endanger the voting rights of certain classes of 
stockholders.*2 Amendments changing the name or place of busi- 
ness of a corporation have invariably been sustained.** There is 
a diversity of opinion as to whether a sale of all the assets can 
be authorized by an amendment of the charter under the reserved 
power.** 

Almost all courts are in accord on the proposition that a holder 
of stock, upon which a cumulative dividend has accrued and which 
remains unpaid, has a vested interest or present property right, 
which may not be extinguished by amendment, in an existing sur- 
plus which might be lawfully applied to the payment of such 
accrual to the extent of the arrears upon his stock.*° 

The court in Roberts v. Roberts-Wickes Co.*° made one of the 
first pronouncements on this subject when it stated: 


The stock corporation law . . . authorized the reduction 
to be made; but that statute and the proceedings under it 
could not affect any vested right nor impair the force of any 
corporate obligation. Nor was it intended to accomplish any 
such thing; or anything more than to authorize the holders 
of a majority of the stock, when the circumstances seemed 
to them to justify it, to increase, or to reduce, the amount of 
the capital stock. . . . Its agreement to pay dividends on the 
preferred stock had not been fulfilled, and, so long as the 
corporation was a going concern, this default created an in- 
debtedness, which was payable whenever, in the future, it 
should accumulate surplus profits from the conduct of the 
business. The preferred stockholder, as the result of the re- 
duction of the capital stock, would hold a less number of 
shares; but they would still be creditors for the arrears of 
dividends due by the company on the shares of preferred 
stock, which they had previously held. They may not have 





* Morris v. Amer. Pub. Util. Co., 14 Del. Ch. 136, 122 Atl. 696 (1923); 
Topkis v. Del. Hardware Co., 23 Del. Ch. 125, 2 A. 2d 114 (1938); 54 Harv. L. 
REv. 1368, 1372 (1941). 

* Clark v. Monongahela Nav. Co., 10 Watts 364 (Pa. 1840); Phinney v. 
Trustees, 88 Md. 633, 42 Atl. 58 (1898); Buffalo & N.Y.C.R.R. v. Dudley, 14 
N.Y. 336 (1856); Park v. Modern Woodmen of Amer., 181 Ill. 214, 54 N.E. 
932 (1899); Bryan v. Board of Educ., 151 U.S. 639 (1894). 

* Invalid: Dow v. Northern R.R., 67 N.H. 1, 36 Atl. 510 (1887); Allen v. 
Francisco Sugar Co., 92 N.J. Eq. 431, 112 Atl. 887 (1921). Valid: Story v. 
Road Co., 16 N.J. Eq. 13 (1863); Elec. Lighting Co. v. Sabre, 50 R.I. 288, 146 
Atl. 777 (1929). 

* Wheatley v. A. I. Root Co., 147 Ohio St. 127, 69 N.E. 2d 187 (1946); 
Schaffner v. Standard Boiler & Plate Iron Co., 150 Ohio St. 454 (1948); Morris 
v. Amer. Pub. Util. Co. 14 Del. Ch. 136, 122 Atl. 696 (1923); Gen’l Inv. Co. v. 
Amer. Hide & Leather Co., 97 N.J. Eq. 214, 127 Atl. 529 (1925), aff'd 98 N.J. 
Eq. 326, 129 Atl. 244 (1925); Lonsdale Sec. Co. v. Int’l1 Mercantile Marine Co., 
101 N.J. Eq. 554, 1389 Atl. 50 (1927) ; Yoakam v. Providence Biltmore Hotel Co., 
34 F. 2d 533 (R.I. 1929). Contra: Thomas v. Laconia Car Co., 251 Mass. 529, 
146 N.E. 775 (1925). 

184 N.Y. 257, 264, 77 N.E. 13, 15 (1906). 
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been creditors of the corporation in a technical sense; but, 
as between themselves and other stockholders, they were as 
creditors, with demands to be fully paid certain arrears of 
dividends before any of the surplus profits should be appro- 
priated to a dividend upon the common stock. (Emphasis 
supplied.) 


The effect of the Roberts case has been substantially removed in 
New York,” but its effect has been noted in other jurisdictions. 


In Harr v. Pioneer Mechanical Corp.,** the federal court con- 
strued the Delaware law as authorizing the removal of accrued 
dividends by majority vote of the stockholders; in Keller v. Wilson 
& Co.” the Delaware court of last resort subsequently held that 
that construction was erroneous and refused to follow it. The 
Keller case®’ is probably the most widely cited case for the proposi- 
tion that accrued dividends are a “vested right.” The court ex- 
pressed itself in this language: 


The right of a holder of cumulative preferred stock, 
issued at a time when the law did not permit of the cancella- 
tion of accrued and unpaid dividends against the consent of 
the holder, to such dividends, is, and ought to be regarded as 
a substantial right. ... If, ..., that the right to have 
paid at some future time the accumulation of dividends on 
preferred stock, was, as between the shareholders, a fixed 
and vested right, having the nature and character of a debt, 
postponable in enjoyment until the creation of a fund from 
which payment legally could be made, it is difficult to per- 
ceive the justice of permitting the corporation to destroy the 
opportunity to create the fund by action under a subsequent 
amendment to the law which, when the corporation was 
formed and the stock issued, did not permit of such destruc- 
tion. (Emphasis supplied.) 


In several states, including Ohio, New York, New Jersey, and 
Virginia, specific statutory provisions have been adopted giving 
every corporation the broad power to eliminate the claim to ac- 
crued cumulative dividends by charter amendment or at least to 
refund or satisfy it by exchange of shares or otherwise.*t Con- 
stitutionality of such statutes, and specifically that of Ohio, will be 
discussed infra. 

One of the first cases sanctioning the elimination or subordina- 
tion of accrued preferred dividends seems to be Johnson v. Bradley 
Knitting Co.** Other inroads have been made on the “vested rights” 





7 In re Duer, 270 N.Y. 348, 1 N.E. 2d 457 (1936). 

*65 F. 2d 332 (2d Cir. 1933). 

*21 Del. Ch. 291, 190 Atl. 115 (1936). 

* Supre, note 29, 190 Atl. at 124. 

* OnI0 GEN. CODE §8623-14(3) (i) (1938); STock Corp. Law (N.Y.) §36E 
(b) (19438); 1 N.J. Rev. Stat. §14-11-1 (1937); Va. CopE ANN. §3780 (1942). 

228 Wis. 566, 280 N.W. 688 (1938). 
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theory of limitations on charter amendments.** One view is that 
any preferential right may constitutionally be eliminated if a 
statute permits it.** That the constitutional protection of vested 
rights in dividends is not altogether outmoded is shown by the most 
recent Ohio cases.** 


When dealing with a merger, the Delaware decisions have 
reached an altogether different result. The court in Federal United 
Corp. v. Havender* upheld a merger with its resulting cancellation 
of accrued dividends, distinguishing the Keller*’ case on its facts. 
The vested rights doctrine in this situation was expressly repudi- 
ated in Hottenstein v. York Ice Machinery Corp.** Approval of this 
merger with a subsidiary, created solely for the purpose, is going 
to the verge of the law. 


“Goop FAITH” AND “FAIRNESS” TESTS 


In those jurisdictions that have expressly repudiated the “vested 
rights” theory, certain equitable limitations have been placed upon 
charter amendments. Except in New Jersey, the courts have not 
generally reviewed the “fairness” of amendments even in case of 
substantial prejudice, short of fraud. The others have adopted the 
position that the discretionary power of the controlling or specified 
majority is untrammeled by any restriction other than the duty of 
exercising good faith.*® 

The dictum in the McNulty case*® that the power of a court of 
equity would be limited to a “‘test of good faith,” which is the same 
test that has been applied to justify non-interference by the courts 
in the Delaware cases, indicates that the preferred stockholder 
probably cannot look for a judicial requirement of objective fair- 
ness to protect him under these statutes. This conclusion is sup- 





* Hottenstein v. York Ice Mach. Corp., 135 F. 2d 944 (D.C. Cir. 1943); 
Goldman v. Postal Tel. Inc., 52 F. Supp. 763 (Del. 1943); Barrett v. Denver 
Tramway Corp., 53 F. Supp. 198, 204 (Del. 1943); BERLE & MEANS, MODERN 
CORPORATION AND PRIVATE PROPERTY 217 (1932); 1 DAVIES, OHIO CORPORATION 
LAw 323, 324 (1942). 

* Federal United Corp. v. Havender, 24 Del. Ch. 318, 11 A. 2d 331 (1940); 
McNulty v. Sloane, 184 Misc. 835, 54 N.Y.S. 2d 258, 260-262 (1945). 

* Wheatley v. Root, 147 Ohio St. 127, 69 N.E. 2d 187 (1946); Schaffner v. 
Std. Boiler & Plate Iron Co., 150 Ohio St. 454 (1948). 

* 24 Del. Ch. 318, 11 A. 2d 331 (1940). 

8721 Del. Ch. 391, 190 Atl. 115 (1936). 

135 F. 2d 944 (D.C. Cir. 1943). 

*® Barrett v. Denver Tram. Co., 53 F. Supp. 198 (Del. 1943); McNulty v. 
Sloane, 184 Misc. 835, 54 N.Y.S. 2d 253 (1945); for an administrative opinion 
see Report S.E.C., Reorganization Committee, Part VII, 519-525 (1938). 

“ Supra, note 39. 
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ported by Anderson v. Int’l Minerals & Chemicals Corp.,*' where 
the court states: 


If, proceeding in accordance with the statute, the con- 
solidation is duly consummated, there are but two alterna- 
tive rights which survive to the holders of the old shares: 
to take the new shares upon the terms and conditions of 
consolidation or to take the value of the old shares deter- 
mined in accordance with Section 21 (the appraisal section). 
(Emphasis supplied.) 

In New Jersey, by contrast with Delaware and New York, an 
analysis and synthesis of the cases will show equitableness plays 
a real part in determining the validity of such amendments. The 
“test of fairness’ would appear to be primarily whether the cor- 
poration had an earned surplus at the time of proposing abolition 
of arrearages.*” 

While Ohio courts are apparently willing to stand or fall with 
the “vested rights” theory, there are intimations in some of the 
cases that other equitable limitations could be used. The syllabus 
of Johnson v. Lamprecht* states: 


3. When there is a change in the terms and conditions 
of stock by reason of an amendment to the articles of incor- 
poration, dissenting shareholders have a remedy under the 
provisions of §8623—72. If fraud or illegality is found in the 
enactment of the amendment, the remedy under that section 
is not exclusive. 

and in Ohio Nat. Life Ins. Co. v. Struble** the syllabus reads: 


4. In the absence of fraud, an optional plan of mutualiza- 
tion of a domestic stock life insurance corporation will not be 
enjoined at the suit of dissenting minority shareholders who 
are remitted to their statutary right to obtain the fair cash 
value of their shares. 


EFFECT OF POLICY 


Letts, J., in the Yoakam case* succinctly states the effect of 
“policy” on this phase of the law: 


Special circumstances relating to corporate needs, expedi- 
ency, the plaintiff appearing as a professional obstructionist, 
a dominant public interest, all have played a part in creating 
a seemingly hopeless confusion of the law. 


“295 N.Y. 343, 350, 67 N.E. 2d 573, 576 (1946). 

“ Day v. U.S. Cast Iron Pipe & Foundry Co., 96 N.J. Eq. 736, 126 Atl. 302 
(1924) ; Gen’l Inv. Co. v. Amer. Hide & Leather Co., 97 N.J. Eq. 214, 127 Atl. 
529 (1925); Windhurst v. Central Leather Co., 101 N.J. Eq. 543, 188 Atl. 772 
(1927) ; Lonsdale Sec. Co. v. Int’] Mer. Marine Co., 101 N.J. Eq. 554, 139 Atl. 
50 (1927); Kamena v. Janssen Dairy Corp., 133 N.J. Eq. 214, 31 A. 2d 200 
(1943). But see Clark v. Henrietta Mills, 219 N.C. 1, 12 S.E. 2d 682 (1941). 
* 133 Ohio St. 567, 15 N.E. 2d 127 (1938). 

“82 Ohio App. 480, 81 N.E. 2d 622 (1948). 
“34 F. 2d 533, 546 (R.I. 1929). 
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Another reason for the fame of the Keller case** is its open recog- 
nition of the part policy plays in such determinations, as shown by 
this excerpt from the opinion: 


It may be conceded, as a general proposition, that the 
State, as a matter of public policy, is concerned in the wel- 
fare of its corporate creatures to the end that they may have 
reasonable powers wherewith to advance their interests by 
permitting adequate financing. It may also be conceded that 
there has been an increasing departure from the conception 
which formerly prevailed when the right of individual veto 
in matters of corporate government operated as a dangerous 
obstruction to proper functioning. ... the State is con- 
cerned also with the welfare of those who invest their 
money, the very essence of generation, in corporate enter- 
prises. Some measure of protection should be accorded them. 
While many interrelations of the State, the corporation, and 
the shareholders may be changed, there is a limit beyond 
which the State may not go. Property rights may not be 
destroyed; and when the nature and character of the right 
of a holder of cumulative preferred stock, to unpaid divi- 
dends, which have accrued thereon through passage of time, 
is examined in a case where that right was accorded protec- 
tion when the corporation was formed and the stock was 
issued, a just public policy, which seeks the equal and impar- 
tial protection of the interests of all, demands that the right 
be regarded as a vested right of property secured against 
destruction by the Federal and State Constitutions. 


One writer has used “overriding public interest” in lieu of ‘‘pub- 
lic policy.” He then considers it as a “judicial criteria,” which is a 
“current limitation on governmental power to expropriate private 
property.”*’ 


OHIO LAW 


“The Wheatley-Schaffner Dilemma” 


In order that the reader will have a typical fact situation at 
hand and as a point of departure for a review of the Ohio law in 
this regard, the facts of the most recent case reaching the court 
of last resort in Ohio will be stated.** The plaintiffs sued to recover 
from defendants the amount of dividends which had accumulated 
on their preferred shares of stock and to enjoin defendant corpora- 
tion from paying dividends to the holders of common shares until 
all the unpaid cumulative dividends on the preferred shares shall 
have been paid. It was alleged that the directors were attempting 
to do what plaintiffs sought to enjoin. Plaintiffs’ stock was cre- 





“190 Atl. 115, 124 (1936). 
“For complete discussion see STRONG, MATERIALS ON AMERICAN CONSTITU- 
TIONAL LAW, Part II, 321 (1949). 
“ Schaffner v. Std. Boiler & Plate Iron Co., 150 Ohio St. 454 (1948). 
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ated December 26, 1928, and the pertinent part of the Articles of 
Incorporation, as amended, provided: 

Such dividends shall be cumulative from the first day of 
January, 1929, and no dividends shall be declared on the 
second preferred stock or the common stock on any year 
(...) until all such cumulative dividends on the first pre- 
ferred stock for such year and all previous years have been 
paid or declared and surplus appropriated to the extent 
thereof. 

On February 2, 1939, more than two-thirds of the stockholders ap- 
proved a charter amendment, now being questioned, that provided 
in part: 

That the present issue of the first preferred and second 
preferred stock shall be cancelled ; that all indebtedness now 
due and owing to the holders thereof by way of dividends 
which have accrued and would in the future accrue to them 

. is waived; ... 

The plaintiffs did not consent thereto and now question its 
legality to affect their contracts. The defendants admitted the 
then state of the law, as expressed in Wheatley v. A. I. Root Co.;* 
but alleged it did not apply to these facts since defendant cor- 
poration was insolvent and the defense of laches and estoppel 
was applicable. Held, plaintiffs could not be deprived of their 
accured dividends. 

As stated supra the Ohio courts are still wedded to the “vested 
rights” theory. Whether this is a “marriage of convenience” and 
the extent to which it is actually believed will not be questioned 
for the moment. However, it should be noted that the use of 
“indebtedness” in the amendment, as done in the “Schaffner” 
amendment, makes a “vested rights” result easier. 

In order that the reader may better get the significance of forth- 
coming observations, pertinent portions of the Wheatley and 
Schaffner syllabi will be excerpted. Wheatley case syllabi include: 

1. A provision giving preferential rights to the holders 
of preferred shares in a private corporation incorporated in 
their stock certificates and in the articles of incorporation, 
constitutes a definite contractual undertaking between such 
shareholders and the corporation and such rights are pro- 
tected by the constitutional safeguards prohibiting retro- 
active legislation or legislation impairing the obligation of 
contracts. 


3. The provisions of Section 8623-14(3) (i), General 
Code, ... may not be applied retroactively to permit an 
alteration of the terms of a contract made by a private cor- 
poration with its shareholders prior to the date of the enact- 
ment of such statute. 

4... . Held: The plan of recapitalization adopted im- 


“147 Ohio St. 127, 69 N.E. 2d 187 (1946). 
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pairs vested contractual rights of shareholders protected by 

the Constitution of Ohio, which rights are thereby violated 

by the retroactive application of Section 8623-14(3) (i), 

General Code. (Emphasis supplied.) 

Notice that the court in no place spells out just what “pref- 
erential rights” are involved. At first blush, one thinks that under 
the Ohio contract clause all contract rights are sanctified and the 
reserved power under this same constitution (referred to in syl- 
labus 2, which is omitted) is of no effect. As indicated by a perusal 
of Ohio and other jurisdictions this is not true. Notice, also, that 
the court does not state the date, up to which the corporation may 
not divest the stockholders of their “‘vested rights.” In view of the 
fact that the court of appeals permitted recovery only up to July 
24, 1939 (date of statutory change), it would seem that this was a 
significant issue to be decided. Notice, also, no mention of the 
general corporation act adopted in 1927, which was, so far as 
Section 8623-14, Ohio General Code, is concerned, a legislative 
delegation of the right to make amendments under the reserved 
power, contained therein. 


Two years later the Schaffner case was before the court. The 
facts were comparable except that this amendment was made prior 
to the 1939 amendment, not after as in the Wheatley case.“ This 
appeared to be the ideal time to rectify the confusion of the latter 
case, and to correctly state the law of Ohio in this regard. With 
all due respect to the members of the Ohio Supreme Court, it ap- 
pears that in their effort to relieve the confusion, the law became 
further uncertain. The court very meticulously covered all the 
points mentioned in the previous paragraph. As to the date to 
which recovery is permitted, the court states, in syllabus 3: 


, but such plan is ineffective to cancel unpaid cumulative 
dividends which had accrued prior to the date of the adoption 
of the plan of recapitalization.” 
It might be pertinent to mention at this juncture that in Ohio it 
has been established, since the adoption of Rule 6 of the Rules of 
the Supreme Court in 1858, that the syllabus of a supreme court 
decision states the law.** However, it has been held that the rules 
stated in the syllabus must be interpreted with reference to the 
facts of the case and the questions presented to the court ... .™* 
Does this justify reading into the end of the statement qucted from 





150 Ohio St. 454 (1948). 

"147 Ohio St. 127, 69 N.E. 2d 187 (1946). 

"This phraseology seems to have been taken from Harbine v. Dayton Malle- 
able Iron Co., 14 Ohio Op. 276, 22 N.E. 2d 281 (1939). 

11 O. Jur., Courts, §§144, 145 (1930); Reporter’s note, 94 Ohio St. ix, 
116 N.E, xii (1916) . 
™ Miller v. Eagle, 96 Ohio St. 106, 117 N.E. 23 (1917). 
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the Schaffner syllabus “if before July 24, 1939, or if covering stock 
purchased before July 24, 1939?” 

Assume for the moment that the stock in question was pur- 
chased in 1940 and the amendment date is 1943. Quaere: whether 
the court meant the law to be that the accrued dividends from 
1940 to 1943 represented a “vested right”’ but that the court would 
not protect the stockholder after 1943. This may be an equitable ap- 
proach but hardly seems appropriate in view of the fact that in 
“syllabus 1” of the Schaffner case the court indicated that laws in 
effect when the stock was issued became a part of the contract. 
In any event it is not exactly clear what was meant and could give 
rise to meritorious contentions. 

In the light of the facts of the Wheatley case.** the court must 
make in the future a close scrutiny of the surplus of the corpora- 
tion at the time of amendment to protect the innocent dissenter 
from the perpetration of a fraud. 


Constitutionality of Section 8623-14(3) (i) 

While the constitutionality of the prospective effect of this sec- 
tion was not an issue in the Wheatley case.** the court left the 
question open by stating, “It should be observed that no question 
relative to the prospective application of these statutes is presented, 
and, therefore, is not considered or decided.” 

The section of the Code, in question, states a corporation by 
adoption of an amendment may: 

i. change any or all of the express terms and provisions 

of designations of issued or unissued shares of any class or 

series; which change, if desired, may include the discharge, 


adjustment or elimination of rights to accrued undeclared 
cumulative dividends on any such class; .. . 


It has been said that the purpose of specification of particular 
amendments is to avoid doubtful questions of construction which 
have arisen under general powers of amendment.*’? Prima facie 
it is true that the powers given in such amending statutes are 
absolute and unlimited. The courts are left without guidance. It 
ought to be obvious, however, that the purpose of granting these 
broad powers is to confer adequate authority for legitimate changes. 
One writer thinks that it can hardly have been the purpose con- 
templated by the legislators that a majority vote may arbitrarily 
and capriciously reduce or take away the stipulated rights of pre- 
ferred shares as against a dissenting minority merely for the 





® 147 Ohio St. 127, 69 N.E. 2d 187 (1946). 

™ Supra, note 55. 

* Johnson v. Bradley Knitting Co., 228 Wis. 566, 280 N.W. 688 (1938); 
Breslav v. N.Y. & Queens Elec. Light & Power Co., 249 App. Div. 181, 291 
N.Y.S. 932 (1936), aff'd 273 N.Y. 593, 7 N.E. 2d 708 (1937); 7 FLETCHER, 
CORPORATIONS §3718 (1931). 
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benefit of the common shares. If the statutes, such as the one in 
Ohio, are to be construed as conferring such arbitrary power, they 
might well be held to be unconstitutional.** 

A careful reading of the section in question reveals no mention 
of the “lack of surplus” as a prerequisite for such an amendment. 
Assuming for the moment that Ohio courts abandon the “vested 
rights” theory when faced with the issue of the prospective effect 
of the section, the mere fact that a corporation with an abundant 
surplus could destroy the accrued dividends by amendment there- 
under would amount to such an arbitrary, capricious, and even 
fraudulent abuse of the reserved power, that the section should be 
stricken down as violative of the due process and equal protection 
clauses of the federal and state constitutions. 


Present Redemies to the Dissenter 

First, he may accept whatever is offered to him in the reorgan- 
ization as satisfaction of his accrued dividends and other pref- 
erential rights that may be sacrificed, for the “good of the 
corporation.” 

Second, he may resort to the privilege to withdraw with the 
appraised value of his stock, as provided in Ohio General Code, 
Section 8623-72 (1938). 

Finally, assuming stock issued after 1939, he may test the con- 
stitutionality of sub-section 14(3) (i) in the state courts. This is 
dangerous because if the Supreme Court finds the statute constitu- 
tional only on state grounds, as was done regarding another statute 
in Direct Plumbing Supply Co. v. Dayton,*® the United States Su- 
preme Court may be precluded from ever taking jurisdiction. 


Consolidation Cases 

In a recent case in an inferior court,” the court reached a result 
which overthrows the “vested rights” doctrine in consolidation 
cases. While the Havender™ and Hottenstein®? cases were dis- 
tinguished upon the facts, the result is the same. Special han- 
dling of these cases seems odd in the light of Ohio’s long adoption 
of the “vested rights” doctrine. No doubt this problem will be 
scrutinized closely if and when it is carried to higher courts of 
Ohio. 


CONCLUSION 


Although the majority stockholders do not have the benefit of 
the reserved power, as in Ohio, to remove accrued dividends on 





% BALLANTINE ON CORPORATIONS, §278 (1946). 
® 138 Ohio St. 540, 38 N.E. 2d 70 (1941). 


” Anderson v. Cleveland-Cliffs Iron Co., 54 Ohio Abs. 65 (Ohio C. P. 1948). 
“24 Del. Ch. 318, 11 A. 2d 331 (1940). 
@135 F. 2d 944 (D.C. Cir. 1943). 
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cumulative preferred stock, they can, by the use of prior issues of 
stock and by reducing future rights of the old stock, exert such 
pressure as to compel the dissenter to exchange and release his 
accrued dividends “voluntarily.” “The apple that cannot be picked 
can, nevertheless, be shaken down.’’** The use of pressure has been 
effectively prohibited in some cases.“* 

As his defense against oppression, the dissenter has usually 
relied upon such concepts as constitutional protection of vested 
rights, as we have in Ohio, or lack of corporate power, and where 
these have failed him—either because of judicial decisions or legis- 
lation—he has been left almost entirely unprotected, as the Hotten- 
stein and Barrett cases®** demonstrate. 

If a requirement of fairness were to be acknowledged, what 
would be the test of an equitable reorganization? The most reason- 
able tests probably are: (1), corporate necéssity for the amend- 
ment, and (2), the substantial equivalence bétween what the pre- 
ferred stockholder gives up and what he receives.*° Such necessity 
will be a matter of proof to be offered to a court or administrative 
body depending on the procedures established by an appropriate 
statute. 

David W. Hart 





* Becht, The Power to Remove Accrued Dividends, 40 Cot. L. REV. 633 
(1940). 

* Lonsdale Sec. Co. v. Int’] Merc. Marine Co., 101 N.J. Eq. 554, 139 Ati. 50 
(1927) ; Patterson v. Durham Hosiery Mills, 214 N.C. 806, 200 S.E. 906 (1939). 

“ Hottenstein case, 135 F. 2d 944 (D.C. Cir. 1943); Barrett case, 53 F. 
Supp. 198 (Del. 1943). 

* Latty, Fairness—The Focal Point in Preferred Stock Arrearage Elimina- 
tion, 29 VA. L. REv. 1 (1942); Becht, supra, note 64. But see Dodd, Fair and 
Equitable Recapitalizations, 55 Harv. L. Rev. 780 (1942). 











Recent Decisions 


CONTRACTS — OPEN PRICE AGREEMENTS — FAIR TRADE LAWS 


Seller brought an action for breach of contract upon buyer’s 
refusal to accept electric irons pursuant to contract. Buyer con- 
tended the contract was void because seller reserved the right to 
change prices, to be “. . . . shown in the company’s current price 
sheet, and as established from time to time by the company.” Buyer 
agrees to “. . . merchandise the company’s products at full list price 
and in accordance with the Fair Trade Act... .” Held, for defend- 
ant. The court said a contract cannot be enforced where the price is 
conditioned entirely on the will of one of the parties—“. . . it was 
essential to its validity that it should have been mutually obliga- 
tory upon both parties.” Taller & Cooper v. Illuminating Electric 
Co., 172 F. 2d 625 (7th Cir. 1949). 

Noted writers have called attention to the confused use of mu- 
tuality in the cases, one writer saying that requiring mutuality is 
an unnecessary way of stating that there must be a valid considera- 
tion, WILLISTON, CONTRACTS §141 (2d ed. 1936), while another 
states that “. . . the doctrine of mutuality of obligation not only 
is not supported by most of the actual decisions but has outlived 
any possible period of usefulness.” The modern doctrine of con- 
structive conditions makes mutuality unnecessary. GRISMORE, LAW 
OF CONTRACTS §68 (1947).. A promise need not be legally binding 
to constitute sufficient consideration. RESTATEMENT, CONTRACTS 
§84(E). The proper inquiry should be whether the promise is so 
indefinite as to render it illusory. 

It is not absolutely necessary to name a price in the contract, 
since the court will fix a reasonable price in its absence. Patterson- 
Ballagh Corp. v. Byron Jackson Co., 145 F. 2d 786 (9th Cir. 1944). 
No objection has been made to contracts with price based on mate- 
rial and labor costs. FE. F. Prichard Co., Inc. v. Heidelberg Brewing 
Co., 307 Ky. 833, 212 S.W. 2d 293 (1948) ; American Weekly, Inc. 
v. Hauston Printing Corp., 134 F. 2d 447 (5th Cir. 19438). Con- 
tracts with prices based on factors beyond seller’s control, such as 
market price or prices set by competitors, are also valid. South 
Carolina Cotton Growers Coop. Assn. v. Weil, 220 Ala. 568, 126 So. 
637 (1929) ; Holly Sugar Corp. v. Fritzler, 42 Wyo. 446, 296 Pac. 
206 (1931). Thus there is no requirement that the price be def- 
initely ascertainable when the contract is made. 

Other courts have upheld contracts where the parties agreed 
that the seller could change prices via new price schedules. Pure 
Oil Co. v. Tucker, 70 F. Supp. 766 (S.D. Iowa 1947) ; Standard 
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Oil Co. v. Wright Oil Service Co., 26 F. 2d 895 (4th Cir. 1928) ; 
Kings County Packing Co. v. Sunland Sales Coop. Assn., 279 Pac. 
1036, 100 Cal. App. 126 (1929). Even where both list price and 
discount rate could be changed by the seller, the contract was up- 
held. Ken-Rad Corp. v. R. C. Bohannan, Inc., 80 F. 2d 251 (6th 
Cir. 1935). Finally, the Court of Appeals for the Seventh Circuit, 
which wrote the principal opinion, upheld an open price contract in 
Buggs v. Ford Motor Co., 113 F. 2d 618 (7th Cir. 1940), cert. denied 
311 U.S. 688, and recently fully approved the rule. Anderson & 
Brown Co. v. Anderson, 161 F. 2d 974, 977 (7th Cir. 1947). With 
the majority of other cases and its own decisions against it, there 
appears little justification for the decision in the instant case. 


Not only do the cases support open price contracts, but reason 
as well, for the seller “. . . is not free to fix prices at will, if he 
has any expectation of ever selling them again.” Prosser, Open 
Price in Sales Contracts, 16 MINN. L. REV. 733 (1932). The contract 
in effect is one to sell at the lowest price given to any other, which 
provision has been upheld. Mantell v. International Plastic Har- 
monica Corp., 138 N.J. Eq. 562, 49 A. 2d 290 (1946). It has been 
suggested that the requirements of good faith and fair dealing 
should be injected into such contracts. Calif. Prune & Apricot 
Growers v. Wood & Selick, 2 F. 2d 88 (S.D. N.Y. 1924). The court 
in the instant case did not consider the problem of good faith the 
buyer had, however, accepted a shipment on which the seller had 
already increased the price to that here involved, thus indicating 
that the buyer did not think the increase unreasonable. 

Absent legal justification for vitiating the contract on the basis 
of contract law, the decision may represent an attack on the validity 
of fair trade laws, the buyer having agreed to sell “‘at full list price 
in accordance with the Fair Trade Act . . .” The act in question 
is the Illinois Fair Trade Act, ILL. ANN. STAT. c. 12114, $188 (1948 
supp.), which was upheld by the United States Supreme Court. 
Old Dearborn DistriVuting Corp. v. Seagram Distillers Corp., 299 
U.S. 183 (1936). Resort to state law in interstate contracts was 
made possible by the Miller-Tydings Enabling Act which removes 
such agreements from the prohibition of the federal anti-trust and 
unfair competition laws. 50 STAT. 693; 15 U.S.C. §1. The Illinois 
Act states: 


(1) That the buyer will not resell such commodity except at 
the price stipulated by the vendor. 
Whether the words “price stipulated” means the original price 
in the contract, or refer to a subsequent price schedule, has not been 
decided. The Ohio Act is similar to that of Illinois, except that a 
“minimum price” is stipulated by the vendor. OHIO GEN. CODE 
§6402-3 (A) (1945). In Ohio the very common practice of 
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changing prices by publishing price schedules under the original 
contract has never been questioned. Requiring a new contract for 
each fluctuation would be unduly burdensome. Since the contract 
in the instant case is a common practice under Fair Trade Acts, 
the decision is a serious attack on the efficacy of Fair Trade 
Agreements. 

Jack R. Alton 


ACCRUED INTEREST ON CUMULATIVE PREFERRED DIVIDENDS—A 
DEBT OR AN ADDITIONAL OBLIGATION 


Plaintiffs, Trustees in Liquidation of a South Carolina Corpora- 
tion, claimed an income tax deduction for that portion of the pro- 
ceeds from the sale of the last asset, real estate, paid to the holders 
of first preferred stock in partial liquidation of accumulated 
interest on cumulative dividends thereon. This stock was ordinary 
in all respects except that it included a provision for annually com- 
pounded interest on unpaid dividends. Regular dividend payments 
had been made, without formal declaration, for several years fol- 
lowing its issue, but no earnings were made and no dividends were 
declared or paid for seven years immediately preceding dissolution 
of the corporation in 1927. As authority for the deduction, plaintiff 
relied on 53 STAT. 12 (1939), 26 U.S.C. §23(b) (1940), which 
allows a deduction for “All interest paid or accrued within the 
taxable year on indebtedness. . . .” From a judgment for the de- 
fendant, Collector of Internal Revenue, in the district court, Burton 
v. Bowers, 79 F. Supp. 418 (E.D.S.C. 1948), plaintiff appealed. 
Held, affirmed. The payments were not “interest paid or indebted- 
ness,” where the corporation did not declare dividends or have any 
earnings in years in which alleged interest on preferred dividends 
accrued. Provisions for payment of compound interest on cumula- 
tive preferred dividends in preferred stock certificates does not 
convert the obligation of a corporation to its preferred stockholders 
into an indebtedness due a creditor, but merely goes to the amount 
of dividends to be paid if and when payable, and defines the rights 
of preferred stockholders against other stockholders in the event 
of liquidation, Burton v. Bowers, 172 F. 2d 429 (4th Cir. 1949). 

The distinction between interest payments and dividends is of 
great importance to corporations because of the deductibility of 
the former for income tax purposes, 53 STAT. 12 (1939), 26 U.S.C. 
§23(b) (1940). The character of the payment is determined by the 
nature of the security upon which it is made, i.e. if the security 
evidences an indebtedness, the payment is interest; but if the 
security represents a capital contribution, it is a dividend. 

No comprehensive rule has been devised to effect this determina- 
tion but certain criteria have evolved which singly or collectively 
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sway the courts one way or the other: name given to the security, 
intent of the parties, certainty of payment, maturity date, fund 
out of which payment is to be made, right to share in profits, 
subordination to claims of creditors, voting rights and subjectibil- 
ity to risk of loss. Of course, in tax cases the factor of tax avoidance 
plays an important role in judicial weighing of the criteria above. 
As a result, a test involving the reasonableness of the ratio of debt 
to capital in the corporate financial structure has recently been 
formulated. Talbot Mills v. Commissioner of Internal Revenue, 
3 T.C. 95 (1944), aff'd, 146 F. 2d 809 (1st Cir. 1944), aff’d 326 US. 
521 (1945). 


Plaintiff’s contention in the principal case that the interest 
provision made the dividends owed the stockholders an indebtedness 
could not have been sustained unless the nature of the security itself 
had been affected thereby, as the dividends owed could not possibly 
have become a debt in the absence of earnings or a fund out of 
which they were payable, Miller v. Ratterman, 47 Ohio St. 141, 
24 N.E. 496 (1890), New York, L. E. and W. R. Co. v. Nickals, 119 
U.S. 296 (1886). If the nature of the security itself had been 
changed by the provision, the “dividends” would have become 
“interest” and hence an indebtedness, and the amount in contro- 
versy would have become deductible as interest on the “interest.” 
53 STAT. 12 (1939), 26 U.S.C. §23(b) (1940). Moreover, it would 
appear that the “interest,” the erstwhile dividend, would itself 
have become deductible under these circumstances. The court, 
however, concluded that the nature of the security involved capital 
contribution and had not been changed. Factors considered in ar- 
riving at this determination included: the terminology employed, 
“preferred stock,” the uncertainty of payment of the principal; the 
absence of a fixed maturity date; the fact that “dividends” were to 
be paid only out of earnings; and the subordination of the obliga- 
tions concerned to the claims of general creditors. 


No mention was made by the court of the intent of the parties in 
formulating the interest provision itself. An argument might 
have been proferred that the parties intended to establish a debtor- 
creditor relationship as evidenced by the fixed, periodical return on 
principal therewith provided for, but whether such an argument 
would have swayed the court in its determination is doubtful, 
especially since this was a tax case. The argument could readily 
have been answered by cataloguing the interest provision as an 
attempt to guarantee dividends, thereby rendering it inoperative in 
the absence of earnings, Miller v. Ratterman, supra. See note, 123 
A.L.R. 856 (1939), 18 C.J.S., CORPORATIONS, §228 (1939). 


Stimulated by the holding of the principal case are queries as to 
the possibility of a debtor-creditor relationship arising as a product 
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of the interest provision either as to the deferred dividends when 
earnings or funds from which they might be payable are present, 
or as to the interest itself, in which event the interest might be de- 
ductible from gross income as an ordinary expense. 


The court in the principal case quoted extensively and with ap- 
proval from Drayton-Mills v. Commissioner of Internal Revenue, 
19 B.T.A. 76 (1930), where interest on deferred dividends pro- 
vided for in preferred stock certificates was held to be an additional 
dividend and so not deductible either as interest on an indebtedness 
or as an ordinary expense. From an examination of the facts of 
the Drayton-Mills case, supra, it does not appear whether there 
was any fund available from which dividends could have been paid 
during the years in which the interest in controversy accrued. 
Significant, however, is the fact that the corporation kept its ac- 
counts on the accrual basis, but did not accrue the interest on the 
deferred dividends. No account relative thereto was set up and no 
entry made until the dividend was declared and its payments with 
interest authorized. This indication of the intent of the parties 
undoubtedly influenced the board in its decision. 


A preferred stockholder is ordinarily not a creditor of the 
corporation, except as to dividends already declared, even though 
the stock may be secured by a mortgage or may bear a guaranteed 
dividend. 18 C.J.S., CORPORATIONS, §228 (1939). The declaration of 
dividends is ordinarily within the discretion of the directors of a 
corporation, Smith v. Aultman & Taylor Co., 25 Ohio C.C. (N.S.) 
561 (1916), Aff’d without opinion 95 Ohio St. 415, 116 N.E. 1086 
(1917) ; In re Railway Light and Power Co., 3 Ohio App. 253, 21 
Ohio C.C. (N.S.) 95 (1914). A corporation having the power to 
issue preferred stock and to fix the terms and conditions on which 
it shall be issued may, however, provide for the payment of a cer- 
tain rate of dividends on stock when earned, regardless of any 
declaration by the directors, Warburton v. John Wanamaker Phil- 
adelphia, 329 Pa. 5, 196 Atl. 506 (1938). Therefore, if an agree- 
ment dispensing with the necessity of declaration is present, it is 
possible for a debtor-creditor relationship to arise as to dividends 
when they become payable. The interest provision in controversy 
could be interpreted as the basis from which such an agreement 
might be implied: it amounts to a recognition of the stockholder’s 
right to a return whenever dividends are payable, and it consti- 
tutes an agreement to pay for the continued use of such unreturned 
funds. The presence of other factors such as the failure to make 
entries or keep accounts recognizing the accrued interest, as in the 
Drayton-Mills case, supra, might lead the court to reject this con- 
struction in the particular case. 


A contract guaranteeing the payment of dividends was held 
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void as against public policy because of its influence on the dis- 
cretion of a director and accompanying interference with his 
fiduciary character in Thomas v. Matthews, 94 Ohio St. 32, 113 
N.E. 669 (1916). While this decision might shed doubt on the 
validity of such an agreement in Ohio, the case is readily distin- 
guishable in that an individual contract of a director was involved 
as opposed to a provision in a stock certificate. 


The question remains as to whether a debtor-creditor relation- 
ship might exist under such a provision as to the interest itself. 
Can such interest be considered as a separate obligation of the 
corporation, or must it be treated as an additional dividend if the 
nature of the security is held to remain unaffected as a capital con- 
tribution ? 

A preferred stockholder cannot be both creditor and stockholder 
by virtue of his ownership of stock alone. Hazel Atlas Glass Co. v. 
Van Dyk and Reeves, 8 F. 2d 716 (2nd Cir. 1925), cert. denied, Van 
Dyk v. Young, 269 U.S. 570 (1925); Armstrong v. Union Trust 
and Savings Bank, 248 Fed. 268 (9th Cir. 1918). He may be one 
or the other but not both unless a statute or charter provision 
authorizing the issue of extraordinary preferred stock comes into 
the picture. Augusta Trust Co. v. Augusta, H. and G. R. C., 134 
Me. 314, 187 Atl. 1 (1936). Therefore, if the interest provision 
will not effect a change in the nature of the security, it cannot 
operate to create a separate relationship even though such might be 
the intent of the parties as evidenced by the fixed nature of the 
return provided for. Even this fixation argument is weak in the 
principal case since the provision is for “compound” interest and 
thus indicates an expectancy of possible delay in payment. No con- 
sideration apart from the contribution to capital could be found 
to sustain the interest obligation on the theory that a separate 
contract existed in relation thereto. 


It is submitted that such an interest provision as that involved 
in the principal case is incapable of itself effecting a change either 
in the nature of the security involved or in the stockholder-corpora- 
tion relationship as to the interest therein provided. It is merely 
one more factor bearing upon the determination of the court as 
to the basic nature of the security involved and is important in 
this respect only as considered in conjunction with the criteria 
enumerated above, the degree of import being relatively contingent 
upon the type of controversy in which the question arises. How- 
ever, some significance might attach to the provision independently 
in the form of a waiver of the necessity for declaration of divi- 
dends by directors when funds from which they might be paid 
are available. 


Bernard P. Bernardo 
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CORPORATIONS—COM PENSATION—OFFICER-DIRECTORS 


Plaintiff stockholder filed a derivative action in equity to 
recover $51,000 additional compensation paid to defendant Tom 
Girdler by defendant corporation. After a judgment for plaintiff 
in the trial court, the parties have stipulated that the salaries paid 
were reasonable in amount and that the conduct of the directors 
was in no way deceitful or fraudulent. The primary issue upon 
appeal was whether the additional compensation was unlawful as 
an ultra vires act. Held, the action was lawful. Holmes v. Republic 
Steel Corp., 84 N.E. 2d 508 (Ohio App. 1948). 

It is now the well-settled rule that directors of a corporation 
cannot recover compensation, in any form, for their services when 
rendered in the line of their duty as such, whether eo nomine as 
directors, officers, members of committees, or otherwise, unless com- 
pensation for such services is expressly provided for or agreed upon 
in a statute, charter, or by a resolution of stockholders before the 
services are rendered. Upright v. Brown, 98 F. 2d 802 (2d Cir. 
1938), Stevens v. Ind. Comm., 346 Ill. 495, 179 N.E. 102 (1932), 
Henry Wood’s Sons Co. v.Schaefer, 173 Mass. 443, 53 N.E. 881 
(1899), Ten Eyck v. Pontiac, O. & P. A. R. Co., 74 Mich. 226, 41 
N.W. 905 (1889), 13 Am. Jur., Corp., §1027 (1941). The power to 
vote a salary to any director is never an inherent power of the 
board of directors. Holder v. Lafayette, B. &@ M. Co., 71 Ill. 106 
(1897), Godley v. Crandall & G. Co., 212 N.Y. 121, 105 N.E. 818 
(1914). . 

Although the board of directors may be given the power to fix 
their own salaries, their action may be invalidated by the partici- 
pation of the director, whose salary is fixed, in the vote or meeting 
fixing his own compensation. Briggs v. Gilbert Grocery Co., 116 
Ohio St. 343, 156 N.E. 494 (1927), State ex rel. Squire v. Miller, 62 
Ohio App. 43, 23 N.E. 2d 321 (1939), 175 A.L.R. 578. According 
to one writer, Ohio is in the minority by holding such action void, 
instead of voidable. 6 Ohio St. L. J. 66 (1939). The defendant in 
the principal case took no part in the voting or discussion of his 
salary so that problem cannot be raised on the facts. 

The resolution of the board of directors stated that the salary 
of defendant as chairman was fixed at the rate of $175,000 per year, 
“plus any additional amount, if any, as the board of directors may 
determine prior to December 31, 1940.” (Emphasis supplied.) It 
is the contention of the plaintiff that such resolution is an ultra 
vires act. The court found the authority for the board of directors 
to fix officers’ compensation in the New Jersey statutes and went on 
to find the additional compensation or bonus was, along with the 
annual salary, fixed by this resolution. N.J.S.A. 14:3-1 (e) (1937). 

An act or contract of a corporation is ultra vires when it is 
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beyond the powers expressly or impliedly conferred upon the cor- 
poration. Central Trans. Co. v. Pullman P. C. Co., 139 U.S. 24 
(1890), Cleveland & M. R. Co., v. Furnace Co., 37 Ohio St. 321 
(1881). Thus, if one determines there was no express agreement 
to pay the bonus to defendant, the resolution passed in December, 
1940, would be clearly ultra vires because the directors cannot vote 
themselves “back pay” as compensation for services theretofore 
rendered. Briggs v. Gilbert Grocery Co., supra, State ex rel. Squire 
v. Miller, supra, State ex rel. Lawrence v. People’s Mut. Ben. Ass’n., 
42 Ohio St. 579 (1885), Holder v. Lafayette B. & M. R. Co., supra, 
Thauer v. Gaebler, 202 Wis. 296, 232 N.W. 561 (1930). The trial 
court determined this to be the situation and in so holding stated, 
“. . . that board of directors shall fix compensation of all officers 
did not require directors to specify in the resolution the exact 
amount an officer of the corporation was to be paid, but, if they did 
not, then they were required to establish a formula by which it 
could be computed without mistake or misunderstanding.” Holmes 
v. Republic Steel Corp., 69 N.E. 2d 396 (Ohio C.P. 1946). Strict 
interpretation of such agreements has been adopted in other juris- 
dictions and is probably rooted in the notion that a director is a 
fiduciary of the corporation and where self-interests of directors 
appear the courts should be wary in order that a corporation may 
not be milked thereby. Althouse v. Colliery Co., 227 Pa. 580, 76 Atl. 
316 (1910), Brophy v. Amer. Brewing Co., 211 Pa. 596, 61 Atl. 123 
(1905), Kilpatrick v. Penrose F. B. Co., 49 Pa. 118 (1865). 

One bit of testimony in the principal case was stressed by the 
trial court and overlooked by this court. Defendant Girdler was 
asked on the stand, “You had no agreement to get more?” His 
answer was, “I had no agreement of any kind whatever about any 
additional compensation.”’ This would seem to substantiate the trial 
court’s finding of no express contract. 

The modern tendency is to uphold bonus agreements on the 
theory that they are a valid incentive to corporate management to 
increase profits and thereby incidentally benefit themselves. Rogers 
v. Hill, 289 U.S. 582 (1932), Putnam v. Shoe Corp., 307 Mo. 74, 269 
S.W. 593 (1925), Bennett v. Madison Sales Co., 264 Ky. 728, 95 
S.W. 2d 604 (1936). In fact, the principal case is an example of 
how a court may strain to make an express contract out of vague 
and uncertain words to uphold such a broad general policy. Upon 
these same or similar facts it is possible that the Ohio Supreme 
Court, with its heritage of strictness in dealing with such matters, 
could find such action of the board of directors to be ultra vires. 


David W. Hart 
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DOMESTIC RELATIONS — COMMON LAW MARRIAGE 


Plaintiff, in an action for divorce, sought to prove the marital 
status of the plaintiff and defendant by establishing a common 
law marriage. It was shown that the parties in good faith agreed 
to become husband and wife and held themselves out as such during 
twelve days that they cohabited at a tourist camp. There was no 
holding out by the parties as husband and wife in the immediate 
community in which they lived upon return from the tourist camp 
sojourn, but the plaintiff later entered a hospital where she and 
the twins, there born to her and defendant, were registered under 
defendant’s name. Defendant appealed from a decree of divorce 
granted to the plaintiff, contending that the decree was not sup- 
ported by the evidence and contrary to law. Held, Judgment af- 
firmed. The plaintiff did establish a common law marriage re- 
lationship with the defendant. Gatterdam v. Gatterdam, 85 N.E. 
2d 526 (Ohio App. 1949), appeal dismissed, 151 Ohio St. 551 
(1949). 

Before proceeding to the appellant’s argument that no marital 
relationship was established, the court of appeals disposed of the 
appellee’s objection to its jurisdiction by holding that the court of 
appeals was not precluded from weighing evidence on the ground 
that the defendant’s motion for new trial was premature because 
it was filed after the opinion of the trial court and before the judg- 
ment entry. This somewhat liberal construction of Ohio General 
Code Section 11578 is found in an earlier case where such early 
filing of a motion for new trial was given effect. In re Lowry’s 
Estate, 140 Ohio St. 223, 42 N.E. 2d 987 (1942). 

Common law marriages are recognized and valid in Ohio. 
Carmichael v. State, 12 Ohio St. 553 (1861); Umbenhower v. 
Labus, 85 Ohio St. 238, 97 N.E. 832 (1912) ; Johnson v. Wolford, 
117 Ohio St. 136, 157 N.E. 385 (1927) ; Lumas v. Lumas, 26 Ohio 
App. 502, 160 N.E. 480 (1927). But as a matter of public policy 
such marriages are not favored. In re Redmond, 135 Ohio St. 554, 
21 N.E. 2d 659 (1939). 

The stepping stones frequently associated as essential to estab- 
lishment of a common law marriage are an agreement or consent to 
become husband and wife immediately at the time of agreement 
and cohabitation accompanied by mutual assumption openly of 
marital duties and obligations. The rule has been announced in 
Ohio that to constitute a common law marriage, an agreement in 
praesenti must be followed by cohabitation as husband and wife, 
and the parties must be treated and reputed as being married in 
the community and circle in which they move. Carmichael v. 
State, Supra; Johnson v. Wolford, Supra; Markley v. Hudson, 143 
Ohio St. 163, 54 N.E. 2d 304 (1944) ; Howard v. Central National 
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Bank, 21 Ohio App. 74, 152 N.E. 784 (1926); Lumas v. Lumas, 
supra; Respole v. Respole, 70 N.E. 2d 465 (Ohio C.P. 1946). 


Mutual promises to marry in the future, not present in the 
principal case, though made between parties competent to contract, 
and followed by cohabitation as husband and wife, are not, in them- 
selves, a valid marriage. Duncan v. Duncan, 10 Ohio St. 181 
(1859) ; Umbenhower v. Labus, Supra. 


The court in the principal case, after careful analysis, cites with 
approval those authorities and decisions which embrace the theory 
that cohabitation and repute of marriage are not an essential of 
the legality of the relationship, but merely evidence of an essential ; 
i.e., consent. 2 Kent’s Commentaries 86, 87; 33 Am. Jur. 199; 
Peters v. Peters, 73 Colo. 271, 215 Pac. 128 (1923); Lefkoff v. 
Sicro, 189 Ga. 554, 6 S.E. 2d 687 (1939); Norrell v. Norrell, 220 
Ind. 398, 44 N.E. 2d 97 (1942) ; Hulett v. Carey, 66 Minn. 327, 69 
N.W. 31 (1896). 


Under the statutes and decisions of the eighteen states which 
authorize common law marriage, including Ohio, the weight of 
authority holds that to constitute such marriage there must be a 
present agreement between a man and woman, eligible to enter such 
relationship, to take each other as man and wife, and this must be 
followed by hohabitation. KEEZER, Marriage and Divorce §20 (3d 
ed. 1946). 


The court’s discussion in the principal cases advocating the 
view that cohabitation and repute of marriage are evidentiary must 
be viewed as little more than a well considered dictum in view of 
the factual existence of cohabitation and at least a limited holding 
out as husband and wife. For a decision to be authority for the 
proposition that a marriage is complete by the contract, the case 
must not embrace in its facts cohabitation or any form of consum- 
mation, since it would not then be a case of marriage by contract 
only. ' 

Appellant contended that the relationship was illicit in its incep- 
tion and so continued at all times. This view was not accepted by 
the trial court and was likewise rejected by the court of appeals. 
The fact that the legitimacy of children was involved appeared to 
play its usual role even though the birth and presence of the twins 
were not permitted to change the factors essential to the common 
law marriage. Equally persuasive was the fact that the plaintiff 
was not seeking property rights but on the contrary was seeking the 
dissolution of a marital relationship she claimed existed. 

The growing unpopularity of common law marriage is shown 
by the fact that in recent years it has ceased to exist in Delaware, 
Minnesota, Nebraska, Nevada, and New Jersey by express pro- 
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hibitory legislation, and has been judicially repudiated elsewhere. 
KEEZER, Marriage and Divorce §30 (3d ed. 1946). 

Until the abrogation of common law marriage by express 
legislation in Ohio a sound judicial approach to its maintenance 
must be found and applied with pattern-like consistency. For pur- 
poses of public policy and to prevent fraud, strong proof of the 
marriage contract should be required. As a practical matter this 
proof is usually supplied by showing cohabitation and a holding 
out as man and wife. However, where the contract is conclusively 
proved by other evidence, the absence of proof of cohabitation and 
a holding out should not be allowed to defeat the marriage, par- 
ticularly where the rights of innocent persons are involved. 

Lowell B. Howard 


SPECIFIC PERFORMANCE—ORAL CONTRACT TO MAKE WILL 


In performance of her part of an oral contract with one Harper, 
whereby he agreed to bequeath and devise to her one-half of his 
estate, plaintiff served as his housekeeper, cook, practical nurse, 
business associate and secretary for about two years prior to his 
death, at which time she learned that he had died intestate. In an 
action in the nature of specific performance brought against Har- 
per’s administratrix, held: An oral contract to make a will is unen- 
forceable by virtue of Ohio General Code Section 10504—3a, and 
payment of consideration consisting of pecuniarily compensable 
services will not remove such a contract from the operation of the 
section. Snyder v. Warde, 151 Ohio St. 426 (Court of Appeals 
reversed and judgment of Common Pleas Court affirmed). 

Payment of the consideration is not sufficient to take an oral 
contract out of the statute of frauds. Sites v. Keller, 6 Ohio 483 
(1834), Pollard v. Kinner, 6 Ohio 528 (1834). This is just as true 
where the consideration consists of personal services. Hodges v. 
Ettinger, 127 Ohio St. 460, 189 N.E. 113 (1934). Contracts or 
agreements to make a will with reference to both real and personal 
property are within the statute of frauds. Howard v. Brower, 37 
Ohio St. 402 (1881) ; Shahan, Ex’r v. Swan, 48 Ohio St. 25, 26 N.E. 
222 (1891). Notwithstanding the established rule, specific perform- 
ance of a contract in parol may be had on the ground that the con- 
sideration has been paid in personal services, not intended to be 
and not susceptible of being measured by a pecuniary standard, 
Shahan, Ex’r v. Swan, supra, Newbold v. Michael, 110 Ohio St. 588, 
144 N.E. 715 (1924) ; or on the grounds that the contract has been 
so far executed that a refusal would operate as a fraud upon the 
party who has performed and would result in a denial of just com- 
pensation. Newbold v. Michael, supra. 

The result in the principal case is in accord with the rule enunci- 
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ated in Newbold v. Michael, supra, the Supreme Court merely hold- 
ing that while the calculation of the value of the services performed 
might be complicated it did not change their character so as to make 
them non-compensable by pecuniary standards. The court, in a 
carefully considered opinion by Judge Stewart, went further, how- 
ever, and considered but left for an appropriate future decision the 
question of whether an oral contract to make a will could ever, under 
any circumstances, be removed from the bar of Ohio General Code 
Section 10504—3a. Since the general statutes of frauds (Ohio Gen- 
eral Code Sections 8620 and 8621) had been in effect in Ohio since 
1810 the contention was made that the enactment by the General 
Assembly in 1935 of Section 10504—3a was an absolute expression 
of the legislative intent to require, without exception, any agree- 
ment to make a will or a devise or bequest by will to be in writing 
in order to be enforceable. The inclusion of the section in the chap- 
ter designated “Wills” rather than in the chapter designated “Stat- 
utes on Frauds and Perjuries” was pointed out as indicia that a dis- 
tinction was being made from the general statutes of frauds, 
whereby the new section constituted a rule of evidence as as to make 
any and all oral agreements to make a will absolutely unenforce- 
able. The syllabus in Ayres v. Cook, 140 Ohio St. 281, 43 N.E. 2d 
287 (1942), which states that proper partial performance will take 
an oral agreement out of the operation of Section 10504—3a, is com- 
mented upon, but since that case involved a contract entered into 
prior to the enactment of the statute and did not involve any ques- 
tion of personal services, the court indicated that it would not hesi- 
tate to re-examine the rule of law as there enunciated when the 
issue properly arose. 


The Court of Appeals for Medina County, however, granted a 
decree of specific performance on an oral contract to devise real 
estate by will, holding that the doctrine of partial performance ap- 
plied notwithstanding Ohio General Code Sections 8621 and 
10504-3a, and citing Ayres v. Cook, supra, as authority, Emley, 
Ex’r v. Selepchek, 76 Ohio App. 257, 63 N.E. 2d 919 (1945). 


The reasons for statutory enactments are manifold, but not 
the least among them is the desire to express statutorily a 
rule of law having its origin in judicial construction. Thus 
the General Assembly, in enacting Ohio General Code Section 
10504—3a, may merely have been restating the rule that the general 
statute of frauds applied to wills, while at the same time prescrib- 
ing the proper procedure for making agreements regarding the 
making of wills. It is felt that this possibility should be kept in 
mind when the question left unanswered in the principal case prop- 
erly arises, and, in the absence of more clear and convincing proof 
of the legislative intent than is there presented, should prevail to 
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uphold the equitable doctrine of partial performance presently so 
deep-rooted in our law. 
Arthur J. Prendergast, Jr. 


TORTS — ACTION BY CHILD FOR PRE-NATAL INJURIES 


An infant brought an action through her next friend against 
defendant bus company for injuries received while plaintiff was 
in her mother’s womb. Her mother, while pregnant, was a paying 
passenger on defendant’s bus when she was injured by defendant’s 
alleged negligent act, which plaintiff claims also caused permanent 
injuries to her at a time when she was viable, i.e. capable of exist- 
ing independently of her mother. Demurrer by the defendant was 
sustained by the trial judge. This judgment was reversed by the 
Court of Appeals and the case certified to the Supreme Court be- 
cause of a conflict with a decision of another Court of Appeals. 
Held, for plaintiff, affirming the Court of Appeals decision. Plaintiff 
was capable of independent existence at the time of the injury 
and therefore was a person, entitled to the protection of Section 16, 
Article I of the Ohio Constitution, providing that the courts shall 
be open to afford a remedy to any person injured. Williams, an In- 
fant v. The Marion Rapid Transit, Inc., 152 Ohio St. 114, — N.E. 2d 
—(1949). 

This decision is directly contrary to the great number of 
American decisions dealing with this problem. Judge Matthias, 
writing for a unanimous, court, reviewed those precedents before 
holding that a cause of action existed. A Massachusetts opinion 
written by then Chief Justice Holmes is the basis for denial of re- 
covery in cases of this type. Dietrich, Adm’r v. Inhabitants of 
Northampton, 138 Mass. 14, 52 Am. Rep. 242 (1884). In that case 
a woman, between four and five months advanced in pregnancy, 
was injured, causing the child to be prematurely born shortly 
thereafter. It died after surviving a few minutes. In an action 
brought by the administrator, the existence of a cause of action 
was denied. It should be noted that the child was not viable, nor 
did it survive the accident. Nevertheless, subsequent cases used 
the broad language of the opinion to deny recovery where the child 
was viable and did survive. One case, typical of those denying re- 
covery, listed the reasons as follows: 

1. lack of authority; 

2. practical inconvenience and possible injustice; 

3. no separate entity apart from the mother, and therefore no 

duty of care; 

4. no person or human being in esse at the time of the accident. 
Drobner v. Peters, 232 N.Y. 220, 183 N.E. 567 (1921). 

Judge Matthias ably answered these arguments in his opinion. 
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Authority was found in a Canadian case allowing recovery, Mon- 
treal Tramways v. Le Veille, 4 D. L.R. 337 (1933), and in a Cali- 
fornia case allowing a cause of action based on a statutory provision 
that ‘‘a child conceived, but not yet born, is to be deemed an exist- 
ing person, so far as may be necessary for its interests in the 
event of its subsequent birth.” CAL. Civ. CoDE §29 (1941), Scott v. 
McPheeters, 33 Cal. App. 2d 629, 92 P. 2d 678 (1939), aff’d 
Cal. 2d —___—-,, 93 P.. 2d 562 (1939). A recent federal case, not 
cited by Judge Matthias, denied a summary judgment in favor of 
defendant doctor, being sued for injuries received when plaintiff 
infant was being taken from its mother’s womb. Bonbrest v. Kotz, 
65 F. Supp. 138 (1946). See note, 32 VA. L. REv. 1203 (1946). 
The injury, however, was directly to the child during birth, not 
prior to birth as in the principal case. 





In answering the argument that injustice may result from 
granting a cause of action, Judge Matthias said “. . . it seems 
clear that adequate safeguards could be established by requiring 
sufficient proof by competent medical evidence, which is possible 
at least in many cases.” The basis for the holding of the principal 
case, that a viable foetus is a person, disposes of the other argu- 
ments of the Drobner case. 


The opinion did not consider another problem which has pre- 
vented recovery in two similar cases. It has been held that a child 
cannot recover for pre-natal injuries suffered while its mother was 
a paying passenger on a public conveyance because the contract for 
transportation extended to the mother only. Nugent v. Brooklyn 
Heights Ry. Co., 1389 N.Y.C. 367, 154 App. Div. 667, Appeal dis- 
missed 209 N.Y. 515 (1913) ; Walker v. Great Northern Ry., L.R. 
28 Ir. 69 (1890). The Ohio Supreme Court did not follow these 
decisions, correctly, it would seem, for a contractual relation is 
not necessary to bring the tort action. 

Even if the principal case is adopted generally, other problems 
may arise. If the unborn child, though viable, is killed in the acci- 
dent, can his administrator bring an action for wrongful death? 
Since, by the principal decision, the unborn child is a person, it 
would seem that there should be such an action. Further, the court, 
at p. 120 of the opinion, intimates that such an action would sur- 
vive, saying in reference to the decision in the Dietrich case, supra, 
“The significant fact, however, is that the child could not survive 
and no right of action therefore accrued to the child, which could 
survive in favor of the child’s representative.” However, the prin- 


cipal decision on its facts would not warrant a wrongful death 
action, for here the chiid did survive. Judge Matthias said, “Let us 
be reminded that in the instant case we are dealing with a viable 
child, one capable of living and which demonstrated its capacity to 
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survive by surviving,” at p. 128. Had the child died, how could any 
damages to the survivors be assessed? Damages, e.g., for possible 
future support, would be extremely speculative. In view of this, 
survival might justifiably be made a condition subsequent to the 
right to bring the action. 

If the injury occurs before the foetus is viable, but the foetus is 
later born suffering the effects of the injuries, is there a cause of 
action in favor of the child? Although human sympathies would 
dictate an affirmative answer, it seems clear from the principal 
decision that there is no cause of action by the child because it was 
not a person at the time of injury. However, when the occasion 
arises, the Ohio Supreme Court may well allow the mother to re- 
cover for the injuries to the child, since at the time of the accident, 
the child was a part of her. Otherwise, the injuries would go un- 
compensated. 

The principal decision then, appears to be the first in an Ameri- 
can court of last resort, in the absence of statute, allowing a cause 
of action to the child for pre-natal injuries suffered while viable. 
The Supreme Court of Ohio has commendably broken away from 
precedents based on dicta and outmoded medical ideas. The facts in 
the instant case differ from those in the Dietrich case, supra, in that 
here the child was viable at the time of injury and now survives 
unable to care for itself as a result of the accident. The decision 
aligns the law of torts with the law of property and the criminal 
law, which long have considered the foetus an entity. PROSSER, 
ToRTS 189-190 (1941). Justice Holmes’ concept of the common law 
—‘the felt necessities of the times,” has triumphed over his own 
decision of sixty-five years ago. 

Jack R. Alton 
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